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ENGLISH VIEWS OF FREE TRADE. 


Tue Cobden Club held its annual meeting recently in London. 
Lord Derby presided, and made the speech* of the evening on 
Free Trade, the only subject admissible on such occasions. It 
was worthy of the reputation of this distinguished nobleman, 
who is one of the foremost statesmen of England. His speech 
is remarkable for its ability, as well as for its ingenuous admis- 
sion that all the other nations of the world, together with the 
colonies of England, excepting New South Wales, are protection- 
ists. Lord Derby’s despondency is somewhat abated, however, 
by the action of the Finance Minister of India, who has recently 
- taken a step which Lord Derby considers wise, although bold, 
and which has “produced in India a nearer approximation to 
free trade than exists anywhere except in England.” India being 
controlled in Downing Street, it is apparent from Lord Derby’s 
statement that the doctrine of free trade has its home only in 
England; and the inference is certainly a fair one—from the 
industry of the Cobden Club, whose publicationst are sown broad- 
east throughout the world, and always so timed, in the United 
States at least, as to be in advance of the elections—that the 
material interests of England are largely dependent on the 

* Published in ‘“‘ The Rochdale Observer,” July 8, 1882. 


+ Total number since January, 1881, 922,860. See “Annual Report,” 
1881-82. 
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spread of this doctrine in other parts of the world. It is well, 
therefore, that we understand precisely the conditions which exist 
in England, so that we may know what it is which prompts the 
extraordinary zeal shown for the propagation of a doctrine so 
dear to her people, a doctrine which, according to Lord Derby, 
is more powerful and more salutary in its influence on mankind 
than religion. He says, “There is nothing more certain than 
this, that the great preventive of war is trade. Religion has not 
served to check wars; they never were more frequent or more 
barbarously carried on than in the ages when faith was unshaken, 
and when every man was a believer. Forms of government 
have not sufficed to check war, for we have seen democracies as 
pugnacious as governments of any other character, and I am 
afraid that we can hardly contend that even the general increase 
of intelligence has done much to make men peaceable. But, if 
you so connect two countries that neither can injure the other 
without equally injuring itself at the same time, you have not, 
indeed, a perfect guaranty against quarrels, for that is impossi- 
ble, but a better guaranty than any yet devised.” One must 
not assume, from what Lord Derby has here said, that all the 
wars which England has entered upon to get trade were not jus- 
tifiable, but that, as she laid her strong hand upon province after 
provinee, and opened her trade with them, they became possessed 
ever after with the tranquillity and gentleness of the lamb. 

Great and enthusiastic teachers are apt to hold extreme 
views. The late Henry C. Carey, whose reputation is co-extensive 
with the world as a teacher of protection, ascribed even more 
astounding results to his favorite theory. He has more than 
once asserted that protection is a universal remedy for all so- 
eial evils. Adopt it universally, he said, and, with the bettered 
condition of mankind, ignorance, intemperance, and vice gen- 
erally, will disappear. 

The mission of England is to spread the knowledge of her 
great panacea for the healing of all nations,— Free Trade. There 
ean be no doubt of the sincerity with which the doctrine is prop- 
agated. Experience has long since taught it as a truth that 
there is no influence more powerful on the human mind than 
that which is held to be the basis of material prosperity. Free 
trade being essential to the prosperity of England, and its 
adoption in other countries of great advantage to England, one 
may freely admit that it is not strange that the great interest at 
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stake may readily control the minds of the people of England, 
and particularly the minds of her statesmen. 

The condition of England is peculiar to herself. Her land 
is in the possession of very few persons. Four hundred and 
twenty-one individuals hold 22,880,755 acres, or more than one- 
' fourth of the United Kingdom. Twenty-one hundred and eighty- 
four individuals hold 38,875,522 acres, or more than one-half.* 
Sixty-six per cent. of the population are said to be urban, thirty- 
four per cent. rural. The agricultural products are equal to the 
support of the population (36,000,000) for six months in the year. 
Her dependence for food for the other six months is on the re- 
turn for her manufactures sold to other countries, her commerce, 
the earnings of her shipping, and the income derived from her 
investments in foreign lands. The main dependence for the 
prosperity of England is on her relations with other countries, 
and as these are maintained through her manufactures and ship- 
ping, it is absolutely necessary that wages and materials shall be 
kept at a minimum price, so as to enable her to produce and to 
earry at a lower cost than other countries. The necessity grow- 
ing out of the condition of England is that no duties shall be 
levied on food, on which her population is absolutely dependent, 
nor on cotton, wool, silk, jute, and the many other raw materials 
which are the bases of her manufactures, and on which she is 
equally dependent for the means of supplying that food. 

“Fair Trade,” which is the system advocated by the English 
landowners who desire protection against foreign agricultural 
products, Lord Derby says, “is a ghost only, and not a reality.” 
“Protection cannot be revived, because the artisans, the town 
population —those who are not concerned in agriculture—are not 
in the least likely to submit to a tax on food, and taxing raw 
materials would be simply injuring our own industries.” Free 
trade in these articles is a necessity, and not a matter of choice. 
Is not, then, free trade a misnomer, and does not the practice of 
England under that name come in as a necessary part of a system 
of protection which prevails through all the ramifications of the 
Government of England, and has for its end the welfare of her 
subjects? Why a parliament, an army, a navy, a diplomatic 
and consular service, titles of nobility, laws of primogeniture, a 
national church, free education, telegraphic and postal monopolies, 
fortresses, harbors, lights, and a thousand other things, all parts 


* “Financial Reform Almanac.” London, 1878. 
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of a great and glorious whole which has raised England to the 
proud pinnacle on which she rests among the other nations of 
the world? The whole system is a development of ages of 
thought by the mind of England concentrated on the welfare 
of the nation. 

Lord Derby well says: “ When discussing free trade, there is 
a wide field of thought on which I do not care to enter, but which 
deserves serious attention. We are constantly calling on the 
State to control and regulate our relations with one another 
more and more closely: how long people are to work, how they 
are to be taught, what they are to drink, what sort of houses they 
are to live in—in all these matters, and many others, we are per- 
petually calling on Parliament to interfere;” and again, “I am 
not arguing that that tendency is wrong; it is a vast question, 
but I think its indirect effect is not favorable to free trade; for 
the principle on which free trade rests is that of the sufficiency 
of the individual to attend to his own interests, and it is natural 
for the untaught man to ask, if the State can manage men’s 
business for them, in many departments of life, better than they 
can manage it themselves, why is trade to be the exception?” 
Here Lord Derby has stated the question with candor, and were 
it not for the atmosphere surrounding his lordship, where its 
natural elements are surcharged with the material interests of 
England, he would have gone on and said that the principle 
carried out legitimately would restore the days when might was 
right, and the few lorded it over the many, or, in other words, a 
state of barbarism. The assertion that free trade is a science 
was never more successfully shown to be absurd than Lord 
Derby has shown it to be, perhaps undesignedly, in the passage 
just quoted. It is nothing more than a deluding name for a 
policy which suits the present circumstances of England. As 
practiced there, it is necessary for the existence of England, and, 
so far as other countries may be deluded by the teachings of the 
Cobden Club, the interest of England will be advanced, for in- 
tense anxiety now prevails there that the present markets for 
her manufactures shall be enlarged and new ones opened. It is 
for this purpose, and this purpose alone, that the Cobden Club 
exists. 

Lord Derby’s statement, that New South Wales and India are 
the only two bright and encouraging points in the universe, ac- 
counts for the zeal and perseverance with which the Cobden 
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Club continues its efforts to enlighten the people of the United 
States. So cosmopolitan are we, and so many in our seaport 
cities are dependent on their English business, that one must not 
be surprised if, on this side of the Atlantic, it meets with no 
little aid. 

As there is no other identity between the condition of the 
United States and that of England than a common language 
and a common religion, it is quite reasonable that each nation 
should adopt a system of government, and of intercourse with 
other nations, to suit her own circumstances; and it is equally 
reasonable that their methods should differ, even should there 
not be a necessity for so doing, which necessity, in our case, may 
readily be shown to exist. Each nation has her own peculiari- 
ties, and each has her own aims. Our aims are the good of the 
whole, and the nearest approach which can be made to the wel- 
fare and happiness of each individual. With us the individual 
is the center of interest and the source of power, and rulers are 
created by the people merely to execute laws designed to secure 
to each individual the greatest possible participation in the good 
things of this world. Our traditions all tend to one point, and 
that is, that each individual is entitled to equal privileges. 

The United States cover a vast territory, with a population of 
fifty-two millions, increasing with amazing rapidity. They com- 
pass every variety of climate and soil, with vast stores of min- 
erals and mineral oils. Their increase in wealth and productive- 
ness is beyond precedent. Their national debt, which in 1866 
was two thousand seven hundred and fifty millions of dollars,— 
the cost of the abolition of slavery,—is now one thousand six 
hundred and seventy-five millions,* or a reduction of one thou- 
sand and seventy-five millions of dollars in sixteen years, the 
reduction of the last fiscal year alone being one hundred and 
fifty millions. One hundred and ten thousand miles of railroads 
have been constructed and equipped in an incredibly short time, 
at a cost of about six thousand millions of dollars.t Twenty- 
seven States are now competing with Pennsylvania in the manu- 
facture of iron. In 1881{ the product of pig-iron was 4,641,- 
564 tons, the yield of seven hundred and sixteen furnaces, one- 
third of which were out of blast, scattered through twenty-eight 

* National debt of England, $3,843,518,460, and nearly stationary. 


t Railroads in England in 1880, 17,915 miles, costing $3,000,000,000. 
¢ “Annual Report American Iron and Steel Association,” June 15, 1882. 
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States. The first steel rails were made in England in 1855, and 
in this country in 1867. In March, 1868, their current price was 
$174 per ton. The price has fallen annually in proportion to 
the increase of our manufactures, until now steel rails are sold 
at $45, and sales have been made as low as $42 per ton. In 
the meantime our production has reached 1,188,000 tons for 
1881, being greater than that of England by sixty thousand 
tons. Before the lst of August, 1882, Colorado, from her own 
mines, with her own furnaces, converters, and rolling-mill, has 
produced and laid ten miles of steel rails. 

Had the United States continued dependent on England for 
this article, will any one pretend to say that the product would 
have been what it is, and that the prices would have fallen as 
they have done ? It is claimed that we can buy what we produce 
of various kinds cheaper elsewhere than at home. The preced- 
ing illustration ought to remove that impression, for, however 
true it may be, when the prices in foreign markets are compared 
with our own, what would be the condition of those markets, 
were an annual demand made upon them of even one-fourth of 
our present production ? 

Other manufactures, of cotton, wool, silk, ete., increase 
with a like rapidity, and, what is of peculiar interest, they are 
springing up in great numbers in the South and West, and their 
products are to be found side by side with those of the Eastern 
and Middle States, competing successfully in all the great central 
markets. Nothing need be said of the vast productions of cotton, 
cereals, cattle, ete., which are swelling in their extent every 
year. What is now being done through the length and breadth 
of our land shows the fruits of a system which was very dear to 
the hearts of the founders of the republic,—a system which was 
to make the people prosperous and the nation independent. 

The protective system may be called, very properly, a system 
of high wages, because it excludes, within certain limits, foreign 
competition. Its very purpose is the protection of the people. 
High wages means the circulation of money among the people. 
As the cireulation of the blood, of the sap, of the air, of water, 
of light, of heat and cold, of electricity, of intelligence, and of 
loving-kindness, works out the highest results in nature, so does 
the circulation of money in a community. It tends to raise the 
lower strata in the social system, and gives to them the advantages 
they are entitled to, and which they do not elsewhere enjoy to 
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the same extent. It is asserted that the advantages claimed by 
us for the workingman are not realized—that high wages pro- 
duce a high cost for the necessaries of life, and, consequently, that 
the workingman is no better off here than elsewhere. Let any 
one make a critical examination, and it will be found that the 
American workingman’s food is much cheaper, that the substan- 
tial clothing which he uses costs no more, and that, in the educa- 
tion of his children, in his associations and in his dwelling, he 
has great advantages over the workman of foreign lands; and 
that the frugal, prudent workman here invariably accumulates 
property and acquires a respectable social position. The trustees 
of the Peabody Trust, in their report for 1881, say that their 
buildings in London are composed of 2787 separate dwellings, 
which are occupied by 11,450 persons; that the average weekly 
earnings of the head of each family in residence at the close of 
the year were £1 3s. 7jd. or $5.90. The tenants are all working- 
people of respectable character. Can an equal number of the 
same class in any city of the United States be found whose aver- 
age earnings would not equal one-half more ? 

One of the ad captandum objections to our system is that it 
favors monopolists, and this is constantly repeated in language 
as vulgar as it is inaccurate; “ that it is these monopolists who 
rob the workingman of his hard-earned wages, in not permitting 
him to buy in the cheapest market.” The latter objection has 
already been met. But is it not absurd to speak of one as a 
monopolist who engages in a business in which any one, or all, 
of the fifty-two million inhabitants of this country, may compete 
with him, and not only so, but also the inhabitants of all other 
countries who may be-inclined to settle by his side? It used to 
be that the kings of England granted monopolies, but that power 
no longer exists. Under our patent laws and those of other 
countries, monopolies are enjoyed as a reward for the exercise 
of inventive genius, but only fora limited time; and by what have 
the several countries benefited more? 

With all the advantages our manufacturers are said to have, 
such has been the competition among them that they have not 
been more successful, as a class, than their neighbors of other 
callings. No such fortunes have been accumulated by them as 
were amassed by the manufacturers of England, with the world 
as their market, before their success awakened foreign rivalry. 
So enormous was their capital that, for a while, wherever infant 
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efforts were made to introduce machinery, that market was sur- 
feited, in order to break down all rivalry. With the growth of 
capital, here and elsewhere, that policy is now seldom resorted 
to. Nevertheless, at this moment there is not to be found on the 
surface of the globe a nearer approach to a monopoly than the 
combined power of the manufacturers of Free Trade England, 
and the Cobden Club is the representative of that power. Were 
the wit of the United States not equal to their own protection, 
they would soon feel the baneful influences of the exercise of 
that power. 

Our farmers are the objects of the deepest solicitude and sym- 
pathy on the part of the Cobden Club. “It is distance (colored 
by self-interest) lends enchantment to the view.” Through 
Mr. Mongredien’s pamphlet, of which it boasts of having sent 
fifty thousand copies to this country, our farmers have been 
told how much better they would thrive if free trade were the 
policy of the United States; but Thomas H. Dudley, Esq., of 
New Jersey, J. W. Hinton, Esq., of Wisconsin, and other 
writers, have shown to them Mr. Mongredien’s fallacies, and 
they well understand that they, of all others, are enjoying the 
benefits of a system which has developed the country so rapidly 
that, by the construction of labor-saving machines, the cost of 
their crops is reduced one-half, and that through the facilities 
of transportation, a uniform and abundant currency, and a di- 
versified industry, the most distant districts of our country have 
ready markets at prices but slightly lower than those commanded 
by the products of the costly lands on our eastern slope. Lord 
Derby says: “ Western farmers will not always pay tribute to 
Eastern manufacturers.” This is true. The manufacturers of 
their immediate neighborhood are rapidly superseding those at a 
distance. Were it not so, the Western farmers know well whose 
enterprise and capital were instrumental in opening the West 
for them, and enabled them to settle and prosper where it was 
thought the hum of industry would not be heard during this 
century. Nor are they ignorant of the fact, which is possibly 
unknown to Lord Derby, that no other calling has been so largely 
benefited as theirs by the action of the Government. One hun- 
dred and ninety-eight million three hundred and forty-six thou- 
sand acres of our best land have been granted for the construction 
of railroads, and four million four hundred and five thousand 
acres for the construction of canals, all of which railroads and 
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canals are in the Western and Southern States; nor are these all, 
for the same munificence has been bestowed upon them for educa- 
tional purposes in the grant of sixty-eight millions of acres for 
common schools, one million two hundred and sixty-five thou. 
sand acres for universities, and nine million acres for agricultural 
colleges, making a total of two hundred and eighty-one million 
sixteen thousand* acres of land, or nearly four times the area 
of the kingdom of Great Britain and Ireland, which contains 
seventy-two million one hundred and nineteen thousand nine 
hundred sixty-one acres.t 

The great tide of immigration which is rolling toward the 
West proves conclusively that no farmers thrive as do the 
farmers of the United States, and that they, in common with the 
whole community, are benefiting by a system which is as nearly 
universal in its influence as any which has yet been devised. 

“As to what is said about providing a variety of occupa- 
tions,” Lord Derby says, “that is a plea which one can hardly 
suppose is seriously urged.” On his Lordship’s princely domain, 
which consists of sixty-four thousand acres, t chiefly in Lancaster, 
may we not find a doctor and an apothecary, a lawyer and a 
divine, a tailor and a shoemaker, a butcher and a baker, a grower 
of wheat and a grinder of wheat, spinners of cotton and spinners 
of wool, and men of many other callings? No economist will 
dispute the great benefits which are derived from the close prox- 
imity of the producer and the consumer. His Lordship is so good 
a manager that it may be doubted whether any of his products 
go beyond his tenants to find consumers, unless it be that por- 
tion of the game from his preserves which he distributes among 
his friends. It is one of the cardinal principles of the protective 
system to encourage home production and home consumption, 
for they insure to both parties the greatest advantage. 

Under the free trade theory, independence of other nations is 
not to be aimed at! Lord Derby says, “ the wish that a country 
should produce within itself all that it requires may sometimes be 
due to an exaggerated caution.” If, in the Providence of God, we 
are possessed of every variety of soil and climate, of all kinds of 
minerals, of a people who can work intelligently and use their 
products advantageously, and are willing to spare to others what 

* “ American Almanac” for 1882. 
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t “ Financial Reform Almanac.” London, 1878. 


412 THE NORTH AMERICAN REVIEW. 


they cannot use themselves, there ought to be stronger reasons 
than Lord Derby and his associates of the Cobden Club have ever 
urged why we as a people should forego the great advantages 
which have been conferred upon us, and not so control them that, 
while we promote the good of all, we provide especially for the 
welfare of the humblest. 

Under the protective system there is the least possible ocea- 
sion to send our products out of the country, and consequently 
our country is subjected to a minimum of drain upon her 
strength. Like the owners of the Devonshire Meadows in Eng- 
land, who will allow only oxen designed for the shambles to feed 
upon them, so that no more than their accumulation in weight shall 
be taken from the land, so does a true economic principle, em- 
bodied in our protective system, secure to us the greatest possi- 
ble advantages. 

While our system has given to us great prosperity on land, its 
effect on our shipping interest, outside of that engaged in our 
coasting trade, has been decidedly unfavorable. This industry 
is unprotected, and has to contend with the low wages which 
prevail in all other maritime nations. The cost of constructing 
our vessels, and that of sailing them also, is greater by full 
one-fourth—the equivalent of the difference in wages. Con- 
gress has not met this question as it ought to have been met, 
probably because the demand for capital and labor on land has 
been greater than the supply, and the superabundance of foreign 
shipping has been more than equal to the requirements of trade. 
As a nation we have not suffered, for both our capital and our 
people, withdrawn from the sea, have found more profitable and 
more congenial employment on the land in the railroad service, 
which is the most marvelous and attractive feature in the in- 
dustry of the present age. 

Sir Charles Dilke, M. P., another speaker at the Cobden an- 
niversary, said: “I am convinced that protection has had a 
most grievous effect upon the political and social condition of 
the modern world. Russian nihilism, German social democracy, 
and French anarchism, are, in a high degree, the children of 
protection.”* Lord Derby and the Cobden Club proclaim that 
Free Trade is superior to religion in spreading “ peace on earth 


* Why has Sir Charles made no allusion to his own countrymen, born and 
bred in the land where the religion of free trade prevails, and who, in this 
country, prove to be the most radical and are among the most troublesome ? 
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and good-will toward men.” Sir Charles ranks protection as 
among the agencies of the Devil. In asserting this he little 
thought that the men who in other countries exhibit these vari- 
ous satanic phases in their struggles for liberty of conscience 
and personal liberty, need only to be transplanted to a country 
where protection exists as it does here, where it and all its sur- 
roundings are but expressions of the will of the people, and 
they at once become the sustainers of law, and active in the pur- 
suit of those advantages which are the rewards of industry. 
The waves of immigration now setting over our land contain 
many a soul, hitherto harrowed by oppression, and they, like the 
refugees from persecution in the last century, will find happy 
homes here, having nothing to excite other than grateful feelings 
toward a government whose purpose is to secure to all its citi- 
zens the advantages of the most perfect civilization. 

There is a view of this subject on which the mind of the 
Cobden Club has not rested. Its eye has been so intent on the 
immediate advantages which our adoption of its doctrine 
would bring to England, that the ulterior consequences of it 
have not been thought of. There is no one in England who 
does not know that of all their raw products there is not one 
which we cannot produce in greater abundance, and that, beyond 
these, we have an infinite variety of others of which they have 
none, and on which they are dependent. The cost of all these 
consists mainly in labor. Our tariff produces high wages. 
Take it off, wages fall, the cost of production falls. Who can 
deny that, with wages on the same level with England, with our 
inexhaustible supply of power, our skill, with all the raw ma- 
terials at hand, and provisions more abundant and cheaper than 
they can be in England, the United States will produce cheaper 
than England can, and be a competitor with her in manufactured 
goods in all her present markets. Under low wages our con- 
sumption will fall off, and we shall cease to be, what we now 
are, among England’s best and largest customers. 

Should this come to pass, both nations will be sufferers. As 
we are a nation of workmen, and ought to understand what is for 
our interest, such a result is not to be anticipated. If, however, 
it should come, we must philosophically submit to our altered 
circumstances, and it is possible that they who have worked for 
the overthrow of our beneficent system may find themselves the 
greater sufferers. Our youthful energy and greater resources 
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will give to us a power with which England cannot cope in the 
markets of the world, and ships bearing the flag of the Union 
will once more take the place of those under the red cross of St. 
George on every sea. Our cost will be lives of unremitting toil, 
with its degrading tendencies, instead of the present privileges 
which the protective system secures to us all. 

As we now are, we can compare the condition of the United 
States to that of no other nation. We have aimed at independ- 
ence, and have secured it. We have striven for the greatest good 
of the greatest number, and are rewarded. We have no privileged 
classes, and the emoluments and rewards of genius, of intellect, 
and well-directed industry in all its forms, are denied to no one. 
We are not envious of other nations, and do not fear them. The 
numerical insignificance of our army and of our navy proves our 
confidence in their good-will toward us, and we show our good- 
will toward them by receiving cordially from them all who pre- 
fer, from any cause, to leave their homes and east their lot 
among us. 

There is but one other point on which I shall touch. Lord 
Derby says: “ They have America to themselves ; they unwisely, 
as we think, are protectionists against Europe; but, over an area 
as large as Europe, within the Union itself, there exists absolute 
free trade. Their constitution and their geographical position 
do much to neutralize the mistakes of their policy.” T. Bay- 
ley Potter, Esq., M. P., Honorary Secretary of the Cobden Club, 
after an extended tour in this country, expressed himself much 
to the same effect. That part of our system which they think 
affects England injuriously, these gentlemen, in common with 
all Englishmen, condemn. Its operation among ourselves is the 
subject of their strongest commendation. It is unfortunate for us 
—perhaps more unfortunate for England—that the Cobden 
Club has not shown its solicitude for nearer neighbors than we 
are. Is it not possible that its pious zeal should be successfully 
directed toward the unification of Europe (including England) 
into a republic? Then free trade would, as with us, prevail 
within its borders, and a more liberal policy than ours might 
govern its foreign relations. One blessing would certainly fol- 
low: the people would no longer be burdened with the cost of 
huge standing armies, enormous navies, and a multitude of 
thrones. 

JOHN WELSH. 


DISORDER IN COURT-ROOMS. 


Ir “ Order is Heaven’s first law,” it is not the less one of the 
first requisites of the due administration of justice upon the 
earth. It is the condition upon which the usefulness of courts 
largely depends. Hence it is that adequate powers have been 
conferred upon judges for its preservation. It is obvious that 
an authority which could be mocked would soon fail to com- 
mand respect, and the lack of respect would breed disturbance. 
The power to maintain order, therefore, is vital to the institution 
and usefulness of tribunals in which justice is to be administered. 

It was found at an early day that peace, order, and dignity, 
so needful in courts of justice, were best secured by the power 
to punish those who wantonly abused them. The correction at 
the common law was summary. The practice obtained as an in- 
cident in the course of judicial business and was tolerated from 
mere necessity; but its exercise depended so much upon the 
temper of the judges, that statutes have been enacted, from time 
to time, defining and limiting the offenses which constitute con- 
tempt. Such legislation was wise. At the first blush, it might 
seem that the committal of a citizen to prison upon the sole ac- 
tion and knowledge of a single judicial officer was a denial of 
the right of trial by jury—a social privilege accorded to most 
offenders. But it has been determined that the provision of the 
Constitution of the United States that the trial of crimes shall 
be by jury, does not take from the courts the right to punish 
criminal contempts in a summary mode. The same construction 
has been given to like provisions in State Constitutions. It is 
obvious that flagrant offenses may be committed in the presence 
of the Court, and its action be so impeded as to make direct and 
immediate punishment necessary : as where one is noisy, violent, 
profane, or where a witness refuses to answer a proper question 
as to a fact known to him, or to produce a paper, then and there 
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in his possession, upon which the rights of a suitor may depend. 
In such instances prompt and vigorous discipline must have a 
wholesome influence. 

It is to be observed that the exercise of this power is not 
limited to disturbance arising in the court-room, but extends to 
such as may oceur without the walls, to the annoyance of the 
Court. An Act of Congress confers upon courts the right to 
punish any person for misbehavior in their presence, or so near 
thereto as to obstruct judicial proceedings. So it has been held 
to be a contempt to perform militia evolutions, with music and 
firing, near the court when in session. Even legitimate avoca- 
tions may occasionally come within the objection; thus, if neces- 
sary, the proprietor of a planing mill or boiler factory might be 
required to suspend operations. If one should plant an apparatus 
emitting noxious or disagreeable vapors, so as to contaminate the 
atmosphere of a court-room, or should from a distance discharge 
missiles so as to imperil the inmates, he might be ordered to 
desist and be punished if he did not. It would be easy to ex- 
tend the enumeration. Of course, a noise temporary in character, 
where there was a good reason for it, like that of a passing pro- 
cession, would not be dealt with otherwise than by the exercise of 
a little patience. As an illustration, once when my brother-judge 
McCue was presiding at a trial with a jury, on St. Patrick’s day, 
a band stationed in the street, near the Court House, struck up 
such discordant musie that the trial was suspended, the Judge 
good humoredly remarking: “ For once in the year St. Patrick 
has the right of way.” 

The power of suppressing disturbances from without the court 
is as necessary as that of correcting those within it, though less 
summary in its application. It is to be observed that the statu- 
tory regulations are really restrictive, and have considerably 
abridged the power which had been exercised at common law. 

The recent commitment of Edmund Dwyer Gray, High 
Sheriff, to prison by the order of Mr. Justice Lawson, for 
publishing in his newspaper, after a trial, severe strictures upon 
the conduct of members of the jury, has justly excited great 
attention. The publication, made after the trial, could in no way 
have affected the progress or the result of the investigation. If, 
as stated, some of the jury, while serving as such, had been 
intoxicated, that was a proper matter to publish—news in which 
the public had an interest. The court might well have called 
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the jurors to account, but should not have assumed that the pub- 
lication was false or perverse, made to bring the court into disre- 
pute. If not true, there was a way to reach and punish Mr, 
Gray without the justice himself assuming that responsibility. 
The reason assigned, as reported, is peculiar. He says: “I see 
perfectly well the design of these articles. It is to endeavor to 
destroy in the public mind the moral effect of these convictions, 
and to interfere with the trial of prisoners yet to be tried.” The 
intent thus ascribed to Mr. Gray is assumed,—a mere conject- 
ure. That intent might have been the subject matter of interrog- 
atories to be answered in the course of an orderly proceeding. 
For aught that appeared, the articles might have been inserted 
without his personal knowledge, a thing likely enough to happen 
at a time when, as High Sheriff, his duties may have been of an 
exacting and exciting character. What justice demands is free- 
dom of inquiry. That had been secured, and to punish for criticism, 
merely as such, thereafter, was oppressive. Such a spirit would be 
at war with legitimate history. The offense, if any, was construct- 
ive. It was not perpetrated in the presence of the court,—did 
not interrupt its proceedings. It may well be doubted whether 
Mr. Justice Lawson was legally correct in the course pursued; 
but such punishment could not, after his manner, be lawfully 
imposed with us, and should be regarded everywhere as inex- 
pedient, if not arbitrary. 

A court-room is a place of strife, often of the keenest and 
hitterest character, where fortune, honor, life, or liberty may be 
at stake. Professional emulation frequently adds another ele- 
ment to the struggle. Having such passions and motives to deal 
with, the power of restraint by the court must be immediate, and 
must be kept in view and exercised. But, even then, it is often 
difficult, if not impossible, to preserve order. It may not be 
improper, in this relation, to refer to a recent case of mournful 
celebrity, the trial of the assassin of President Garfield. I have 
for the learned judge who presided profound respect. His service 
was exceedingly difficult, owing to the misconduct of the people 
and of the prisoner. There was, as I conceive, but one course of 
procedure by which due order might possibly have been pre- 
served. The first spectator who encouraged and rewarded the 
interruptions of the prisoner by a laugh should have been 
expelled; the second one committed. Had it been understood 
each morning that such a rule would be rigorously enforced, the 
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interruptions would have ceased. Even the prisoner himself, 
finding it irksome to appeal to an unsympathetic audience, 
might have relapsed into quiet ways. He had the right to be 
present and to be heard. What course of personal repression 
remained? He had passed beyond the reach of punishment as 
for contempt. To have inflicted personal chastisement would 
‘have offended the sense of a just and humane people. To have 
loaded him with irons would have been barbarous, and must 
have brought the blush of shame to the cheek of every lawyer 
who remembered that when a prisoner was brought in for trial, 
Sir John Holt ordered the irons to be taken off, saying: “ When 
prisoners are tried, they should stand at their ease.” 

It sometimes happens that, in moments of excitement, counsel 
create disturbance in the courts. Happily, but few instances of 
such misconduct can be recalled. 

On the trial of one of the anti-rent cases in Columbia County, 
N. Y., before Judge Edmonds, John Van Buren, then Attorney- 
General, and Ambrose L. Jordan, were opposed. Mr. Jordan was 
distinguished for his ability, but also for a quick temper, and 
was often very exasperating in his manner. Mr. Van Buren 
was addressing the Court, and, smarting under what he con- 
sidered a gross insult, struck Mr. Jordan in the face. It has 
been suggested that the blow was inadvertent, and given in a 
sweeping gesticulation. The blow was returned by Mr. Jordan, 
and the Court instantly ordered that both counsel be imprisoned 
for twenty-four hours, and adjourned the trial until the next 
day. The act indicated great decision and independence in 
Judge Edmonds, who had long been the elose friend of the 
Attorney-General and of his father. 

In a ease tried before Judge Hulbert, in the City of New 
York, Joseph L. White and Mr. Bowman were opposing counsel. 
In speaking to the jury, Mr. White referred to a colored witness 
as a relative of his opponent. Bowman said he was a liar, and 
White threw an ink-stand at him. The Judge fined each of 
them a hundred dollars. There is no doubt that the imputed 
relation of the colored witness, though foolish, was exasperating, 
and that the sudden tumult could not have been foreseen by the 
Court. It only remained for the Judge to prevent the repetition 
of such words and acts, and that he did in a proper manner. 

Mr. John G. Stower was for several years the law-partner 
of Philo T. Gridley, who, as Circuit Judge, succeeded Judge 
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Denio. Gridley was quick and petulant, even on the bench, and 
had been noted for those qualities when in practice. Mr. Stower 
told me that the first time he ever saw Mr. Gridley he was in the 
act of throwing a volume of the Revised Statutes at the head of 
the counsel who was opposed to him in the trial of a cause be- 
fore the Court and jury. 

On the other hand, the action of the judge in the following 
ease, related in Colton’s “ Life and Times of Henry Clay,” was 
weak and undignified. That author says: “The next case in 
the history of Mr. Clay’s defense of criminals is that of one 
Willis, of Fayette County, who was aceused of murder, of 
peculiar atrocity. Mr. Clay succeeded in dividing the jury so 
that they could not agree. A motion for a new trial at the next 
session of the court was heard and granted. Mr. Clay did not 
object to this course, but at the second trial he startled the Court, 
in his address to the jury, with the announcement of the principle 
that no man could be twice put in jeopardy of his life for the 
same offense. The Court interfered, and forbade the use of that 
argument, whereupon Mr. Clay, in a dignified but respectful 
manner, declared he could not proceed unless he were permitted 
to take that course, took up his bag and books, and retired. 
This decisive step threw all the responsibility on the Court, who, 
apparently in doubt, or overawed by the character of Mr. Clay, 
sent a messenger after him, inviting his return and informing him 
that he should be allowed to manage the defense in his own way. 
He accordingly went back, pressed the point on which he had been 
stopped, and on that ground, without any regard to the evidence, 
obtained from the jury a verdict of acquittal for the prisoner.” 

The Court should have assigned other counsel to continue 
the case, or, as the testimony was all in, given the jury the 
proper instructions, withdrawing their attention from the point 
of law which had been suggested, and directing them to consider 
the testimony, and, from it, determine the question as to the 
guilt of the prisoner. 

Counsel has the right to retire from a case even when it is 
on trial; but he should not do so simply because he has been 
corrected or overruled by the Court, or because he can thus 
embarrass or influence a weak judge. In this instance, Mr. 
Clay’s conduct was improper, and created disorder. 

The judge would seem to have been timid and ignorant ; but 
the exercise of alittle common-sense would have saved him from 
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disgrace. His duty was plain and simple. As no preacher would 
change the tone and character of the church service because some 
distinguished personage was present, so no judge worthy of respect 
would change or modify his course in the temple of justice because 
counsel of unusual distinction happened to be before him. 

In this relation, a single example of the strength and firmness 
of a judge in maintaining order in court may be worthy of men- 
tion. When the House of Commons cited Sir John Holt to appear 
at its bar to answer for a judicial act, he refused to attend. When 
the Speaker of the House and some highly privileged members 
came and, with great ceremony, renewed that call, the judge said: 
“Go back to your chair, Mr. Speaker, within these five minutes, 
or, you may depend upon it, I will lay you by the heels in New- 
gate. You speak of your authority, but I tell you that I sit here 
as an interpreter of the laws and a distributor of justice, and 
if the whole House of Commons were in your belly, I would not 
stir a foot.” He was left undisturbed; the interruption of busi- 
ness was temporary. 

As a general rule, a judge should not interrupt counsel who 
is speaking to a case according to his conception of it, though 
Lyndhurst used to say that one of the chief duties of a judge 
was to make it disagreeable to counsel to talk nonsense. On the 
trial of the Forrest divorce case before Chief Justice Oakley, Mr. 
Van Buren, of counsel for Forrest, in his remarks to the jury, 
deplored the fact that he was to be followed by able counsel, 
Charles O’Conor, and “ by the Court, perhaps, by an unfriendly 
one.” He was allowed to proceed, but, later, the Chief Justice 
called attention to those words, and Mr. Van Buren, who had 
uttered them inadvertently, made an apology. No one ever 
believed that he had intended to question the integrity of that 
eminent jurist. 

Nor should judges who have quick perceptions fail to cultivate 
a spirit of patience and of self-restraint. Mr. Walworth, our last 
Chancellor, fortunate in almost everything, was unfortunate in 
this respect. An argument before him was generally a mere 
dialogue. He was continually anticipating the points which 
he assumed counsel wished to present, and was often mistaken. 
I remember more than one occasion when the happy correction 
and retort of counsel disturbed the quiet of the court. 

Nor should a judge who hopes to preserve good order get into 
a wrangle with counsel or seek to be witty at his expense. The 
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spectators will be apt to sympathize with the advocate, and, if he 
be at all clever, commend his audacity. The conflict between the 
Irish judge and Curran is to the purpose. After the judge had 
intimated that Curran’s collection of books was small, and been 
told that it was better to read a few good books than to write 
bad ones,—a hit which the judge felt so acutely that he ex- 
claimed, “Sir, if you say another word I'll commit you,” and 
Curran had replied, “If you do, my lord, both you and I shall 
have the pleasure of reflecting that I am not the worst thing 
your lordship has committed,”—we need not be told where the 
laugh came in. 

The excessive or misdirected zeal of counsel may sometimes 
give the court trouble. In his valuable introduction to a volume 
of Daniel Webster's speeches, Mr. E. P. Whipple says: “An 
eminent Judge of the Supreme Court of Massachusetts, in 
commending the general dignity and courtesy which character- 
ized Mr. Webster’s conduct of a case in a court of law, noted one 
exception. ‘When,’ he said, ‘the opposing counsel had got him 
into a corner, the way he “ tramped out” was something frightful 
to behold. The court itself could hardly restrain him in his 
gigantic efforts to extricate himself from the consequences of a 
blunder or an oversight.’” 

But, apart from such instances, and from the power to seeure 
good order by punishing those who rebel against it, other and 
higher incitements remain. In Brooklyn, the city in which I 
write, the people have respect for the law and for those who seek 
to administer it in good faith. The influence of religious, moral, 
and intellectual training is felt in the court-rooms. The citizen, 
whether he be a suitor, juror, witness, or spectator, conducts him- 
self as a gentleman. The members of the bar treat each other 
with courtesy, and, intent on the business they have in hand, 
generally speak to the purpose, and favorably impress, even 
when they may not convince, those who hear them. Good order 
in court-rooms may, therefore, be regarded as the normal con- 
dition; and it is grateful to add that, during a period of more 
than twelve years, of which I speak, the City Court has not 
had occasion to punish any one for misconduct or contempt. 


JOSEPH NEILSON. 
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Ir is a common idea in the community, even among those 
who are well educated, that a lunatic is necessarily one who raves 
and rages, kicks, bites, and strikes at all who approach him; 
tears his hair and denudes himself of his clothing; and who, 
being possessed of an overpowering impulse to dash his brains 
out against a wall or a stone pavement, or to kill his keeper, 
must be forcibly restrained by a strait-jacket or some other 
contrivance for keeping him in subjection. 

It is perhaps an unfortunate thing for society that this idea 
is not correct, and that all the insane are not the violent and 
ferocious beings they are popularly supposed to be. If they 
were, we should know exactly what to do with them, and there 
would be no doubt in the minds of judges, juries, and especially 
the newspaper press, in regard to their responsibility before the 
law. Moreover, we should not often be called upon to witness the 
humiliating spectacle of a number of medical gentlemen, assum- 
ing to be familiar with the subject of insanity,—many of them 
being superintendents of lunatic asylums,—coming into court 
and testifying: one set, that an alleged murderer is entirely ir- 
responsible for his acts by reason of being insane, and that 
therefore he ought to be acquitted; and the other, that he is a 
criminal of as sound a mind as any who ever stood in a dock, 
and consequently entirely worthy of ending his wretched life on 
the gallows. 

But, so far from the majority of the insane corresponding to 
the description I have given, there are very few, comparatively 
speaking, to whom it is applicable. From that extreme point 
there are numerous gradations toward the normal state, till we 
come to a class of persons relative to whose mental soundness 
there is more or less doubt. Clearly insane from one point of 
view, they are as certainly sane from another: evidently irresponsi- 
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ble for their aets according to one theory, surely amenable to 
justice according to the other. 

Much of the difference of opinion relative to such individu- 
als arises from the dissimilarity of the views held by jurists and 
alienists in regard to what constitutes insanity. At no very 
remote period there was entire uniformity in this respect, but 
science has advanced more rapidly than law, and many varieties 
of mental alienation are now known to exist which, when Black- 
stone wrote, were not recognized as departures from the ordinary 
standard of sanity to the regions of disease. In fact, the idea 
which all entertained was not essentially different from that to 
which I have just alluded. A lunatic was a raving maniac—a 
person who did not know the nature and consequences of his 
acts; on this point law and medicine were in perfect accord. Ata 
period a little farther back the maniac was ordinarily regarded as 
possessed by a devil, and a proper subject, not for medical treat- 
ment, but for the offices of the church, and, if they failed, the stake. 

When, therefore, a law was passed that no insane person 
should be punished, it referred not to the newly discovered forms 
of insanity, but to those others, of the nature of which there was 
no doubt. It does not define what insanity is, because when 
enacted there was no oceasion for so doing. As a consequence, 
judges and juries give the term any interpretation they choose, 
often acquitting red-handed murderers who claim to have been 
insane; and some physicians, scarcely ever meeting with a human 
being of perfectly normal mind in every respect, are ready to apply 
it to five-sixths of the human race. Others again, regarding crime 
as a disease, look upon every criminal as a lunatic, and the more 
ferocious he may be, the more horrible and beastly the crimes he 
may have committed, the greater the evidence to their minds 
that the perpetrator was of unsound mind. To hang one of 
these “ mild-mannered,” irresponsible lunatics, is an abhorrent 
thing to them; punishment as such is lost upon these creatures ; 
they should be cured or reformed. 

But society has to deal with the matter in a much more prac- 
tical way. With the natural selfishness existing in the human 
race in all parts of the world, but which, being inborn, is a part 
of its organization, mankind looks to its own protection, rather 
than to the enforcement of the principles of abstract justice. 
Hence, when an individual apparently of accurate perceptions 
and sound intellect,—one who, in all the relations of life, has per- 
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formed his part shrewdly, who, in a word, has always shown that 
he knew what he was about, commits a crime, and it is alleged in 
his defense that he was suddenly actuated by a “morbid im- 
pulse,” judges representing society are very apt to lay down the 
law in a way to convince the jury that the only “ morbid im- 
pulse” they can recognize is that which actuates every criminal. 
To the form of lunacy which exists in these people the term 
emotional insanity is applied. 

It is the general belief of the laity that emotional insanity is 
an expression used to designate the state of mind of an indi- 
vidual who, feeling aggrieved at some real or imaginary wrong 
done him, works himself up into a condition of extreme excite- 
ment, and, deliberately seeking out the offender, murders him. 
This is a notion which has been promulgated mainly through the 
reporters of the proceedings of the criminal courts, and is far 
from being correct. Emotional insanity is rather that species of 
mental derangement in which, the intellect being little, if at all, 
involved, some one or more of the emotions are exalted to such 
a degree as to govern the individual to the exclusion of his 
reason, and to cause him to perpetrate acts which in his normal 
condition he would not commit. There is, therefore, in such 
persons no error of judgment, no defect of intelligence, no fail- 
ure of memory; but there is a desire—irresistible, it may be—to 
act in a manner contrary to their sense of right, and because 
they obtain an intense degree of pleasure from so doing. They 
wish to act exactly as they do act; there is no antagonism 
between their will and their sense of right; and hence they are 
unlike those others, the subjects of true morbid impulse, who, 
losing the control of the will, perpetrate murders and other 
crimes, not only in opposition to their convictions of right and 
wrong, but contrary to their desires. 

It may be asked how these persons differ from ordinary 
criminals. How, for instance, is the kleptomaniac, who steals for 
the love of stealing, to be distinguished from an ordinary thief, 
who also steals for the love of stealing? A case in point will 
probably help to make the matter clearer than would any mere 
verbal description. 

A young man, a student of law, suffered from an attack of 
searlet fever. During the stage of convalescence, as he was one 
day sitting at his window looking out on the street, his attention 
was attracted by two men, each of whom wore a very large 
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watch-chain. They passed on, and he thought nothing more of 
the circumstance till that night, when he awoke suddenly from a 
sound sleep, with the idea that he must have those chains. He 
tried to dismiss the matter from his mind, but in vain. Do what 
he would, it constantly recurred to him; so he got up, and sat 
down to think over the strange desire with which he had so 
suddenly become possessed. Two or three hours were passed 
in this way, and then, it being daylight, he dressed himself and 
went out to walk, hoping that exercise in the morning air 
would rid him of his infatuation. But the effect was very dif- 
ferent from what he had anticipated, and before he returned 
home he had made up his mind that no pleasure in this life 
could be comparable to that which he would derive from having 
the two watch-chains in his possession. 

He was in good circumstances, a graduate of a well-known 
college, and in all the relations of life had borne himself credit- 
ably. Moreover, he had a very fine gold watch and chain, 
which had been given him by his father. 

Five or six days elapsed, during which time the desire to 
obtain the watch-chains was the most prominent emotion of his 
mind. Hour after hour was passed in forming plans to get 
them into his possession, but there seemed to be no way by 
which his wish could be gratified. He watched from his win- 
dow, he walked the street looking all around him in the hope of 
seeing the men. He even went to several large jewelry estab- 
lishments and inspected the watch-chains, with the object of 
ascertaining if there were others like those on which his mind 
was set. He visited a large theater, and carefully scrutinized 
the audience; but all was to no purpose. Finally, one afternoon, 
as he was returning home from the office in which he was a 
student, he suddenly came face to face with one of the men he 
had previously observed. A glance was sufficient to show him 
that the coveted chain was in its place. He at ouce tryrned and 
followed the man several blocks till he observed him enter a 
jeweler’s shop. He went in also. The man was talking to a 
salesman, and the watch and chain lay on the counter between 
them. The object of his desire was now within his reach. He 
stood by, as if waiting his turn to be served, trembling with 
excitement and joy, his eyes riveted on the chain. He deter- 
mined not to leave the shop without getting the chain into his 
possession by some means or other. Suddenly he felt that the 
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time had come; and, without a moment’s hesitation, he seized 
the watch and chain and dashed out of the door. The street 
was crowded, and twilight was just beginning. The ery of 
“Stop thief!” was at once raised, and he was hotly pursued; 
but, after running a short distance, he contrived to mingle with 
the crowd, and, retracing his steps quietly, actually had the 
boldness to pass the jeweler’s shop again. He reached his house 
safely, exhausted with the excitement he had undergone, but 
happy in the consciousness of having successfully accomplished 
half his self-appointed task. 

The gratification he experienced encouraged him to persevere 
in his efforts to obtain the other chain, and he continued on the 
look-out for the man who wore it. In the meantime he con- 
templated his acquisition with mingled feelings of pleasure and 
disgust. He had done more than he had intended, for he 
had no desire for the watch which he had stolen along with 
the chain. On the contrary, it was a source of great dis- 
comfort to him. Besides, although he was intensely gratified 
in possessing the chain, he could not disguise from himself 
the fact that he was a thief, and eligible to imprisonment 
for the crime of grand larceny. It was necessary to his peace 
of mind to return the watch; so he inclosed it in a box, and 
sent it, with many precautions for insuring his own safety, 
to the jeweler from whose shop he had taken it, with the request 
that it might be returned to the owner. As to the chain, not 
valuing it for any use it might be to him, he wrapped it in a 
piece of india-rubber cloth, and buried it in a hole which he dug 
for the purpose in the cellar. 

But, after a time, from frequently analyzing his feelings, he 
perceived that the possession of the chain gave him no pleasure; it 
was the act of taking it which was the source of the satisfaction 
he had experienced. He therefore dug it up and sent it also 
back to the jeweler. He never saw either of the two men again, 
and gradually the desire to possess the other chain faded out of 
his mind. 

But, about a year afterward, he was attacked with wakeful- 
ness which proved to be of the most intractable kind, and with 
pain in the head, vertigo, noises in the ears, hallucinations of 
hearing, and other symptoms of a disordered brain. He then 
came under the observation of the writer, and in the course of 
the examination to which he was subjected told the story which 
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has just been related. He also stated that he remembered 
very distinctly that, when the desire to obtain the watch-chains 
first occurred to him, he had experienced a severe attack of 
vertigo, and almost fell from the chair on which he was sitting. 
He was not quite sure that he did not for an instant lose con- 
sciousness. On inquiry being made of the jeweler to whom he 
said he had returned the watch and chain, it was ascertained 
that the account he had given of the robbery and the restora- 
tions was entirely correct. 

Now, let us suppose that, on emerging from the jeweler’s shop 
with the stolen watch and chain in his possession, he had been 
seized by a policeman: is there any doubt that, upon trial, he 
would have been found guilty of grand larceny and punished by 
incarceration for several years in the penitentiary? The stolen 
property would have been found in his possession. There would 
have been no witnesses in his behalf, and his own story of his 
abnormal desire would have received no. attention as an extenu- 
ating circumstance. All who knew him would have testified to 
the facts of his perfect sanity, and to the correctness and reason- 
ableness of his actions. That very day he had drawn up several 
complicated legal papers, and had been complimented by his 
preceptor for the intelligence and accuracy he had displayed. 

But the circumstance that he was just recovering from an 
attack of scarlet fever, a disease which often leaves the brain in 
a weak condition, and the seizure with vertigo, conjoined with 
his subsequent conduct, leave no doubt that his brain was not in 
a perfectly healthy state, and that the desire he had so suddenly 
experienced was the result of cerebral disorder. The excitation 
of the feeling of pleasure at the anticipation of obtaining the 
chains was an emotional disturbance largely in excess of what the 
circumstance required, and was of itself strong evidence of the 
existence of mental derangement. For fifty dollars he could 
have purchased a better chain; he had money sufficient for all 
his wants, and, as we have seen, did not care for the thing he 
had stolen after he had once experienced the pleasure of stealing 
it. With that act the morbid state of mind seems at once to 
have begun to disappear, and in a short time had altogether 
vanished. It is quite certain that if he had not accidentally met 
one of the men he would much sooner have regained his mental 
health. Now, how does the criminal act of such a person differ 
from the like conduct of a vulgar thief ? 
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So far as the act itself is concerned, there is no difference. 
In both there is deliberation, a purpose to be effected, and an 
entirely sane adaptation of means to ends in its accomplishment. 
No one, no matter how sharp his wits, or how experienced he 
might be in the various methods of robbery, could have planned 
and executed the theft in question with more courage and dash, 
with greater probability of success, and with more likelihood of 
getting away safely with his booty. 

But there is, nevertheless, this great difference: the common 
thief steals for a living, for the sake of the material benefit to be 
derived from the conversion of the thing stolen to his own use. 
The subject of the kind of emotional insanity illustrated by the 
young law-student cares nothing for the object he has purloined 
after it is in his possession. It is the act of stealing which gives 
him pleasure. Whether the one theft is morally worse than the 
other is a point which I think admits of serious question. Both 
individuals are actuated by desire, and by the anticipation of 
pleasure to be derived from the gratification of the desire ; but 
in the one it is the pleasure of possession and the ultimate advan- 
tage to acerue therefrom ; in the other it is the pleasure of action, 
which ends with the accomplishment of the act. It is only sub- 
sequently that we become acquainted with circumstances which 
induce us to think that the latter may possibly not have been 
entirely responsible for his conduct. There are many, however, 
on the other hand, who claim the same measure of irresponsibility 
for the professional thief. 

The object of the laws against stealing is to protect the 
property of the members of a community against the depreda- 
tions of those who may conceive a desire to appropriate it to 
their own use. If a person perpetrating a criminal act can sue- 
cessfully allege in his defense that he was actaated by an 
impulse, and that it was necessary for his happiness that he 
should steal, I do not see but that the laws providing penalties 
for stealing should be repealed, and every owner of property 
be told to protect it himself; for the common thief, also, has an 
impulse to steal, and it is necessary for his happiness that he 
should do so. The mere fact that the one steals for the love of 
stealing, and the other to obtain possession of something he can 
use, or convert into money, or food, or clothing, or bad whisky, 
is a point with which it appears to me society need not concern 
itself, except to see that both are suitably punished. Both have, 
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in fact, been actuated by morbid impulses, and both have violated 
the law. 

It is impossible for most of us, however, to avoid sympathiz- 
ing to some extent with the young man who, having been honest 
and upright all his life, suddenly becomes possessed with the 
apparently overwhelming desire to obtain possession of some- 
thing which does not belong to him. And it is very easy to find 
reasons why he should not be punished, or, if already convicted, 
pardoned. He had been ill, his mind must have been enfeebled ; 
he experienced a vertigo at the time the impulse came upon him, 
and persons suddenly seized with vertigo have been known to 
commit perfectly unreasonable murders. It was an impulse he 
could not resist; he made no use of the things stolen, and he 
returned them to the place whence they had been taken. In 
short, he had a diseased brain, and was irresponsible. 

But it appears to me that these allegations do not touch the 
point at issue. We may admit, without discussion, that his mind 
at the time he first entertained the wish for the chains was not 
in a healthy state; that, in fact, his mental processes were not 
such as his brain in its normal condition would have produced ; 
and even then, we do not touch the question of his irresponsibil- 
ity. For every person with a diseased brain is not unaccount- 
able for his acts, whatever certain advanced, yet ignorant moral 
philosophers, may say to the contrary, and the law is constantly 
being administered on this principle. A person, for instance, who 
has taken a glass of whisky too much, has for the time-being a 
diseased brain. There is more blood circulating through it than 
is natural, and moreover, that which passes through the cerebral 
vessels is poisoned with alcohol. I had once under my observa- 
tion a man who always felt an overpowering desire to steal 
when he was drunk, but who was, when sober, a very peace- 
able, law-abiding person. It is probable that most thieves and 
robbers are, at the time they steal, more or less under the influ- 
ence of alcohol; yet no one thinks of excusing them on that 
account. The fact that they voluntarily put themselves in that 
condition has nothing to do with the question of their irrespon- 
sibility. The young man voluntarily placed himself at the 
window before which the men passed. If he had not gone to the 
window, he certainly would not have felt the wish to steal their 
watch-chains. 

And, moreover, it does not by any means follow that every 
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individual with an unlawful impulse he wishes to gratify, and 
which may directly result from a diseased brain, is incapable of 
exercising the necessary amount of control. In the case under 
consideration, and in many others of like character which have 
been noticed, there was no such determined effort at resist- 
ance as society has a right to expect of all persons who are 
tempted. The young man was in pursuit of happiness, and it 
apparently made no difference to him whether his act was legal 
or illegal, so that his peace of mind was assured. When he felt 
that his impulse was getting the better of his judgment, that it 
was urging him to perpetrate an action which was not only dis- 
honorable and immoral, but which, if discovered, would render 
him liable to severe and disgraceful punishment, and that not 
only he, but his family would suffer, it was clearly his duty to 
place himself in such a condition as would have rendered it im- 
possible for him to yield. He should have left the city, or have 
informed his friends of the incomprehensible desire which had 
suddenly seized him, and have begged them to take him at once 
under their supervision. All this he had the power to do, but 
he preferred, instead, to gratify himself, knowing well the nature 
and consequences of his act. Many an impulse worse than his has 
been overcome by similar, or even more severe measures, volun- 
tarily taken by the subjects themselves. And many a profes- 
sional law-breaker has become such by vielding to an impulse 
which might in the beginning have been readily controlled. 

The growth of a habit of committing improper or unlawful 
acts is very rapid, as is well shown in the following instance. 

A lady came under my observation who was subject to no 
delusion, and who had never exhibited any evidence of mental 
alienation except in showing an impulse, which she declared she 
could not control, to throw valuable articles into the fire. At 
first, as she said in her confession to me, the impulse was excited 
by the satisfaction she derived from seeing an old pair of slip- 
pers curl up into fantastic shapes after she had thrown them 
into a blazing wood-fire. She repeated the act the following 
day, but, not having a pair of old shoes to burn, she used instead 
a felt hat which was no longer fashionable. But this did not un- 
dergo contortions like the shoes, and therefore she had no pleasur- 
able sensations like those of the day before, and thus, so far as 
any satisfaction was concerned, the experiment was a failure. On 
the ensuing day, however, she felt, to her great surprise, that it 
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would be a pleasant thing to burn something. She was very 
clear that this pleasure consisted solely in the fulfillment of an im- 
pulse which, to a great extent, had been habitual. She therefore 
seized a handsomely bound prayer-book which lay on the table, 
and throwing it into the fire, turned away her face, and walked to 
another part of the room. It was very certain, therefore, that 
she was no longer gratified by the sight of the burning articles. 
She went on repeating these acts with her own things, and even 
with those which did not belong to her, until she became a 
nuisance to herself, and to all those with whom she had any 
relations. Her destructive propensities stopped at nothing 
which was capable of being consumed. Books, bonnets, shawls, 
laces, handkerchiefs, and even table-cloths and bed-linen, helped 
to swell the list of her sacrifices. As soon as she had thrown 
the articles into the fire, the impulse was satisfied. She did not 
care to see them burn; on the contrary, the sight was rather dis- 
agreeable to her than otherwise. But the power which affected 
her in the way it did she represented as being imperative, and, 
if not immediately allowed to act, giving rise to the most 
irritable and unpleasant sensations, which she could not describe 
otherwise than by saying that she felt as if she would have to 
fly, or jump, or run, and that there was a feeling under the skin 
all over the body as though the flesh were in motion. As soon as 
she had yielded to the impulse, these sensations disappeared. She 
was eventually cured by being placed under restraint and sub- 
jected to medical treatment. 

If the young law-student had encountered the other man with 
the watch-chain soon after stealing from the first, it is quite 
within the range of probability that he would have aequired a 
habit of stealing which would have clung to him all the rest of 
his life. 

The motives of a person committing a crime are not to be 
considered in the estimate we may form of his criminality. They 
may be an extenuation of his sin, but sin and crime are two very 
different things. With the first, society has nothing to do; but 
the latter, being a violation of law, concerns it very intimately. 
When the plea of insanity is raised, the only questions it can 
consider are: Did the perpetrator know the nature and conse- 
quences of his act? If suffering from an alleged morbid impulse, 
did he do everything in his power to make the yielding to this 
impulse an impossibility? Unless he can show that in this latter 
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case he did everything which an otherwise sane man would do 
to avoid committing a crime, he ought to suffer the full penalty 
of the law. Persons with morbid impulses to commit crimes 
have frequently informed the authorities of their misfortune, and 
have begged to be incarcerated till the impulse has passed off. 
And one poor man, in Belgium, who experienced a sudden over- 
whelming foree urging him to kill his wife, deliberately cut off 
his right arm rather than commit what he knew was not only 
a crime, but an act against which every principle of his being 
revolted. 

A man with murderous tendencies which he is unable to 
restrain, is as much an enemy of society as a ferocious tiger or a 
mad dog, and ought to be dealt with in quite as summary a man- 
ner as we deal with these animals. It is all very well to talk of 
the inhumanity of such a proceeding, and to urge sequestration 
in a lunatic asylum as amply meeting the requirements of the 
ease. But experience teaches us that, though it may be very 
difficult for a sane person improperly committed to get out of an 
asylum, it is the easiest thing in the world for a lunatie who has 
committed a crime to walk out of its doors with the full consent 
of the superintendent. Till these things are changed, the law, 
as recently laid down by Judge Noah Davis, of the Supreme 
Court of this State, and by Judge Cox, of the District of Colum- 
bia, and as almost universally held by the English judges, that 
“every one is responsible who knows the nature and conse- 
quences of his act,” is no more than sufficient for the protection 
of society —the prime object of every law. 


A. HamMonp. 
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THE INDUSTRIAL VALUE OF WOMAN. 


“ Woman’s Work and Woman’s Wages,” is the title of an 
article written by Mr. Charles W. Elliott, who must not be con- 
founded with President Eliot, of Harvard University. The paper 
in question appeared in the August number of the NorTH AMERI- 
cAN Review, and has been the subject of much comment. It 
seems to have been written in a humane spirit, and the conelu- 
sion finally arrived at—which is that the unequal distribution 
of wealth in human society is a matter demanding grave con- 
sideration —does not disincline us to think well of the intentions 
of the writer. As the outcome, however, of a long argument 
against the efforts of women in our day to better their own con- 
dition, such a conclusion is neither logical nor satisfactory. 

The writer begins by broaching, in a free-and-easy way, the 
difficult subject of human values. Of these he shows but the 
crudest notion. Considering, first, the changes which the use 
of machinery has introduced into every department of industry, 
he jumps at the conclusion that women to-day are of less value 
than they were in the days in which the baking, spinning, and 
weaving of the world depended mostly upon their busy fingers. 
The result of these inventions is that “‘ Woman to-day seems to 
be the least valuable of created beings.” So careless and sweep- 
ing a statement as this can hardly be met as if it were a serious 
and bona fide expression of opinion on the part of a person of 
sound mind. It is, however, a fair sample of the spirit which 
pervades the whole article. 

And, to proceed as it proceeds. Mr. Elliott recognizes this 
loss of value as existing in all countries, and “ most in those 
which call themselves civilized.” In connection with this state- 
ment he cites the opinion of a German professor (name not 
given), who considers the woman of the present day as worth 
about one-eighth as much as the corresponding man. The 
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same authority is given for the remark that “out of Europe 
horses are more valuable than members of the fair sex.” 

We must say that here as elsewhere in this article various 
questions are “mixed up” to a degree which makes it difficult to 
deal with them. Nothing in it is distinctly asked or answered. 
It appears to us a curious jumble of statements and sentimen- 
talities, in which argument and conclusion are rarely to the 
same end. The assertion with which the writer begins, for 
example—that of the lowering of human values by the introdue- 
tion of machinery— is‘one which affects men quite as much as it 
does women. Artisans and mechanics have, even in modern 
times, dreaded and resisted the modern miracles of machinery, 
fearing themselves to experience that loss of value which Mr. 
Elliott recognizes in the case of women only. Political economy 
has dealt with this natural apprehension, and experience has 
shown it to be unfounded. 

An eminent writer on political economy reduces the mascu- 
line standard of value lower than that assigned to women in 
the quotation just given. Montesquieu, in his work on “The 
Spirit of Laws,” affirms that there are conditions of society in 
which the birth of a male child, even, is to be considered as a 
negative quantity, as a loss instead of a gain. 

We ourselves have many experiences in which an addition 
of numbers brings with it a diminution of value. In wealthy 
families, the subdivision of an inheritance among a number of 
descendants is recognized as an evil, and provided against. 
Little Mary’s birth will, under certain circumstances, reduce the 
million of dollars intended for her brother by one-half. What 
is her value, then, to his estate? A negative one, clearly. More- 
over, not with regard to wealth only, but to health also, to 
physical comfort, undisturbed sleep, uninterrupted leisure or 
pleasure, the birth of any child involves a loss for which nature 
has reserved no material compensation whatever. 

Basing woman’s supposed loss of value, in the first instance, 
upon the modern use of machinery, Mr. Elliott seriously asks 
the question: “* What can she do to become again valuable?” 
It would be more in place for him to ask : “ How shall we arrive 
at a just idea of values?” Are we quite sure of getting this 
from the most superficial view of what we suppose people to be 
doing, and of what we suppose them to be worth? History 
gives us many instances to the contrary. 
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What was the value of Archimedes to the Roman soldier 
who smote him to death as he sat absorbed in his diagrams 
after the taking of Syracuse? What was the value of Christ 
at the time of his crucifixion? It was a negative one, thirty 
pieces less than nothing. His clothes, which were probably 
poor and well-worn, were worth more than himself. 

Mr. Elliott invites us to form our estimate of the value of 
women in the present day, by the amount of wages actually paid 
to them. His statement even of this criterion of their value is 
very imperfect. But, supposing it to be entirely correct; is it 
not true that much of the greatest work which is done for 
society is of a sort which cannot be paid for? It is not con- 
vertible, and hasno representation in pounds, shillings, and pence. 
How shall we compute the money value of the discovery of 
America by Columbus, or state in a round sum, that of the 
heroism of Tell, Winkelried, or Washington? What does a 
martyrdom amount to, in coin of the realm? Or, to bring such 
questions down to personality, what was your mother worth to 
you? What, the mother of your children? Your friend? Your 
favorite child or companion ? 

Is it not evident that the greatest values of human life 
are such as have no representation through any material sym- 
bol? May we not also suppose that our knowledge of these is 
very imperfect, and our judgment, in consequence, very in- 
adequate ? 

What is most valuable to society is oftenest that which can- 
not be bought or sold, which cannot, indeed, be paid for in any 
visible or tangible shape. The value of women is, much of it, of 
this transcendent description. To measure it by money, or to 
ignore it, would be equally irrational. 

This country is full of women, whose industry and economy 
enable as many men to keep a home and to rear a family. The 
work of these women is mostly unnoticed in the world at large. 
Its value can only be found in the fact that society could not 
exist without it. 

The gist of Mr. Elliott’s article may be briefly summed up 
under the following heads: 

Woman to-day has primarily lost her value, because machines 
have been invented which supersede her ancient tasks of spin- 
ning and weaving. 

In consequence of these inventions, and of her own loss of 
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value, she is enabled, in many conditions of life, to abstain from 
manual labor. 

As a worker, woman is worth far less to the world than man, 
because, whether she does the same work or not, she is always 
paid at a lower rate than he is. 

The most important work which society has on hand, is to 
restore to woman her lost value. 

Women and senators are not to suppose that brain-education, 
or, in other words, the training of the intellect, can either increase 
the value, or better the condition of “ the fair sex.” 

Women and senators are equally in error when they suppose 
that the exercise of political functions can advance the social 
condition of either men or women. If these ignorant people 
only knew it, they could do “ something better than voting for a 
pot-house statesman,” Mr. Gladstone and Charles Sumner, for 
instance. 

While the education of women’s hands is to be promoted, 
especially in regard to washing and cooking, the education of 
their brains will only sink them to a lower plane of degradation 
than that on which Mr. Elliott already beholds them. 

“ Competition must result everywhere in the degradation of 
woman and the pauperization of man.” We give Mr. Elliott’s 
own words. 

The better training and more availing use of such intellect as 
women have will be sure to entail upon them bodily disease and 
sexual disability. 

The argument regarding health, which appears in various 
parts of the paper, may be stated as follows: 

Heavy muscular exertion deforms both women and their 
progeny. 

Skilled labor and the various industries which Mr. Elliott 
resumes under the head of brain-work, are dangerous to health 
and destructive to maternity. 

Child-bearing and house-work should be the absolute objects 
of a girl’s education. 

The character of these propositions is somewhat obscured by 
the confused manner in which they are brought forward. Mr. 
Elliott’s perplexities, which do not render him less dogmatic, will 
be relieved by any careful study of the history of institutions, 
and by some approach to an adequate understanding of the lead- 
ing features which characterize his own time. To judge from 
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his own and similar articles, such an understanding is too little 
thought of in the education of the young men of to-day, to 
whom the past and the present are offered pell-mell, with no 
proper leading up from the faults and excellences of the one to 
those of the other. In this education there should also be some 
explanation of the personal instincts which prompt and underlie 
the opinions of many men in regard to the opposite sex. 

The insisting upon any imposed set of functions as constitut- 
ing the sum and substance of a woman’s value, is only an outcome 
of the barbarism and ignorance which characterize the natural 
man at his start. In this, the wish is father to the thought. The 
man desires to find his inferior, and can do this most easily by 
imposing a position of inferiority upon the party least likely to 
resist this imposition, the partner and complement of his human- 
ity. Society outgrows more and more this slavish and material 
way of thinking, which perseveres only in the minds of those 
who either will not or cannot inform themselves concerning 
its progress. 

It is a little strange that, while, in statements like those pre- 
sented by Mr. Elliott, most trades and professions are shown to 
be unhealthy for women, no inquiry is made into the physical 
results of the pursuits which, by the common consent of man- 
kind, are left to them. 

The cook roasts slowly over the kitchen fire until her nerves 
become so irritable as to render her ill-temper proverbial. The 
parlor-girl stands on her feet month in and month out. She 
runs up and down, carries heavy dishes, goes out of errands 
when, according to the professors of sexual hygiene, she ought 
to be comfortably tucked up in bed, with some one to wait upon 
her. The laundress washes, irons, and scrubs the floor till she 
is full of rheumatic aches and pains, which may or may not be 
peculiar to women. The seamstress, if she sews all her life, is 
fortunate to escape consumption or spinal disease. Even child- 
bearing, upon which such stress is laid, has not only its great 
suffering, but its horrible and ghastly dangers. Where the fune- 
tion is exercised in excess, it destroys health and shortens life. 

Work of all sorts has thus its disadvantages, and those who 
earn their living by any industry, whether of hand or of brain, 
are liable to suffer from the over-use of some part of the animal 
economy. Yet, work is to all a moral, to most a material, ne- 
cessity. For this fact we are not responsible. One-half the 
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burthen of work is taken off when the task is in accordance with 
the natural abilities and choice of the worker. We fail to find 
in Mr. Elliott’s statements any reason which goes to show that 
this choice, so much prized by men, should be withheld from 
women. 

Mr. Elliott, after quoting some tables which show the dis- 
proportion of women’s wages to those of men in some European 
countries, seeks to emphasize this statement by insisting that 
there can be no such thing as “a systematic rating down of 
woman’s work.” This assertion seems to us a bold one. Have 
we never seen a systematic rating down of men’s work? How 
was it when the slaves of the South not only received no wages, 
but, strange to say, forfeited the right to their bodies by the act 
of birth? Their work could be commanded for the mere mini- 
mum of what was necessary to keep them in working order. 
Had this scale of recompense anything to do with the real value 
of their work? This brings us back to the consideration of Mr. 
Elliott’s very confused notions on the subject of value. 

The circumstances which may make one commodity dear and 
another cheap, are not always those which really determine a 
higher value in the one and a lower in the other. 

It is claimed in California that two Chinamen will do the 
work of a household more satisfactorily than double that num- 
ber of Irishwomen at double their wages. Which is of the 
most value to the State, the servant who does the most work 
for the least money, or the one who does the least work for the 
most money ? 

Why, we may ask, was the labor of the slave systematically 
“rated down”? Why is the same thing true of the Chinaman ? 
For two reasons. In the first place, society in general is neither 
just enough nor generous enough to desire to pay a fair price 
for fair work. Such is the rapacity of human nature that, in 
general, every circumstance which places the worker at a disad- 
vantage is turned to account by the employer. He is not 
desirous merely of making a moderate living, but wishes to 
become a millionaire. You may tell him that his employés are 
wretchedly poor and ignorant; that they are worse lodged, fed, 
and trained than the horses of his stable or the dogs of his 
kennel. This may suggest to him some device for their benefit, 
but he will not raise their wages until a successful strike shall 
compel him to do so. Are not these acts of resistance, now 
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becoming so frequent, an irrefragable proof that men do not 
consider themselves safe from a systematic rating down of their 
labor? 

In the second place, the slave was, and the Chinaman is, a 
political alien, disfranchised in a republic in which all other men 
are invested with the rights and dignities of citizenship. The 
man who has no vote has no political right or function. He is 
the political inferior of the voting citizen. 

Both of these reasons apply to the case of women. The 
necessities which impel them to seek work outside of domestic 
life are more absolute in their case than in that of men. They 
have less general education, and therefore a smaller power of 
combining circumstances for their own benefit. The industries 
open to them are fewer than those open to men. Of all these 
circumstances, the employer takes advantage to pay them the 
minimum of what will enable them to live. To this inferiority 
of insistance is added, in their case, the inferiority of political 
disfranchisement. A very little study will show Mr. Elliott two 
things, ‘viz.: that women are usually paid at a much lower rate 
than men are for doing the same work with the same ability, and 
also that in an enfranchised community the laborer is able to 
make a more intelligent and effectual protest against under- 
payment than he can make where he does not share the political 
power vested in his employers. 

Mr. Elliott has not, then, succeeded in showing that the work 
of women is less valuable than that of men. He has not, in fact, 
given us any just estimate of the industrial value either of men 
or of women, here or elsewhere. His statistics show that the 
conditions of life are hard, and that the man whose organizing 


talent enables him to combine and utilize largely the labor of . 


poor and ignorant people is usually content to let them remain 
poor and ignorant, except in so far as his own need of skilled 
labor shall prompt him to further their industrial education. 
Neither does Mr. Elliott allude to any of the natural and economic 
reasons which, even upon the basis of supply and demand, so 
multiply the occasions for which male labor is indispensable as 
to leave only a restricted field for the industrial labor of women. 

We do not know from what source Mr. Elliott derives the 
theory that new workers cannot bring new demands for work, 
and can only painfully divide the wages of toil with those already 
employed. We give his words: 
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“ Just so far as woman is forced, or forces herself, into the labor market in 
competition with man, does she drag down and cheapen man’s labor. She 
makes no more work, and only divides the existing work with man.” 


A little further on, the same doctrine is assumed to apply to 
the brain-work of women : 


‘“‘Woman ean bring no added work into brain-oceupation. She must 
divide that already existing, and by so doing must lessen, perhaps halve, the 
wages of man, a consequence,” he proceeds to say, “‘ not foreseen by some 
senators and some able women.” 


Statistics of employment will not bear out this theory, which 
is one already exploded by economists. In industrial produe- 
tion, whatever pleases the taste, and whatever promises to facili- 
tate the business of life, certainly creates new demands for new 
supplies. It is true that the new product partially, or in time 
wholly, supersedes the old. But as the new article promises to 
give more for the same money than the old, it is considered more 
desirable, and the demand for it is larger than that which corre- 
sponded with the older production. In spite, therefore, of a 
partial loss of value in what is superseded, the scale of work and 
of wages in an active community is always a rising one. 

We should be glad to have Mr. Elliott point out to us a single 
instance in which the male part of a community has been im- 
poverished by the work of its women. 

In the market of brain-work, as Mr. Elliott conceives of it, 
we have a clearer knowledge of what women have supplied, and at 
what cost, to male workers in the same kind. Did George Sand 
halve work and wages with Honoré de Balsac, or Mrs. Somer- 
ville with Sir Humphry Davy? Frances Power Cobbe has 
perhaps robbed John Stuart Mill, and George Eliot has earned 
her fortune and reputation at the expense of Anthony Trollope! 
If this is sheer nonsense —and we think it is—the same will hold 
true of the less noted brain-work which women supply in various 
departments, in which they would not be employed if the male 
portion of the community were on the whole losers by their work. 
Leaving Mr. Elliott’s theories of labor out of the question, let us 
look at the facts of the case. 

The woman who inherits no income has, in the first place, her 
bread to earn, and, possibly, several mouths beside her own to 
feed. She has no choice but to earn what she can, as she can, 
within the limits of honesty. She must do what she finds want- 
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ing to be done. Those who need her work must buy it at a 
possible price. No one will pay her for work which she cannot 
do. If she has a natural aptitude of any sort,—and most people 
have some rudimentary talent,—she will work to the best advan- 
tage by cultivating and exercising this, whether it shall bring her 
into competition with men or not. 

In all this, necessary causes bring about logical results, which 
may cause regret and disappointment, but which give no just 
ground for complaint. One individual may regret to see given 
to another the work which he thinks he could do as well, or 
better. But, so long as the market is open, and the employer 
free, this will be to him merely a personal mischance, involving 
neither wrong nor obligatory remedy. 

Negatively, therefore, neither the working-woman nor her 
employer has done any wrong to the working-man. But what 
is the positive result of her work to society? She has, in the 
first place, produced work to the full value of her wages, and 
probably beyond it. This society gains. By providing for her- 
self, she has saved the cost of her support to the community 
in which she lives. This society also gains. She has also given 
to the community the example and influence of an energetic 
worker, instead of imposing upon it the burthen of a de- 
moralized and demoralizing pauper. For all this Mr. Elliott 
will not thank her, if he is as good as his word; but her friends, 
neighbors, and relatives will. 

But Mr. Elliott, and many like him, lay a particular stress 
upon some imagined absolute distinction between men’s work 
and women’s work. In their view, either Nature or Divine 
Providence has marked out two separate sets of tasks fitted 
respectively to the working capacities of the two sexes. From 
the tenor of their statements, one would suppose also that while 
women seek to invade the area of employment claimed by men, 
men are, on the other hand, extremely scrupulous about 
encroaching upon the sphere of women’s labor. Such, however, 
is not the fact. Men do not hesitate to undertake any business 
usually conceded to women, if their natural or acquired talents 
enable them to do this to advantage. Nor do writers like Mr, 
Elliott trouble themselves to inquire whether the numerous 
Chinamen who are to-day engaged on laundry-work divert any 
money from the pockets of the washerwomen who used to mo- 
nopolize the business. He does not ask whether Mr. Worth’s 
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eminence as a dress-maker has or has not interfered with the 
gains of Mademoiselle Eugenie, or of Madame Talmyre. 

The common assertion that men can do the work of women 
much better than women themselves shows that the absolute 
division of capacity which is supposed to exist between the sexes 
does not exist. Men can sew, embroider, wash, cook, dress hair, 
upon occasion. Women can teach, preach, keep accounts, set 
type, write books, paint, and model. They can even dig, carry 
stones, and split wood. The question in determining what either 
shall do is, first: “What needs to be done?” and, secondly: 
“Who is there to do it?” 

If the farmer cannot spare any time from the hay-field, the 
farmer’s wife must dig the potatoes for his dinner and her own. 
If the men of the village are fighting their country’s battle, the 
women must tend the crops and reap the harvest. If the chil- 
dren are to be fed, and there is no father to provide for them, the 
mother must find bread for them as the wages of any honest 
work she can get todo. If the men are too busy with horse- 
racing and stock-gambling to care for the common weal, the 
women must occupy themselves with the health of towns, the 
condition of public morality, and so on. , 

If men only care to exercise the right of the elective fran- 
chise when by so doing they can put money into their own pockets, 
it becomes the duty of the women to exercise the neglected 
function of voting, and to supply the help which the ballot, in 
clean and intelligent hands, can bring to the solution of difficult 
questions, and the salvation of the State. 

The subject of marriage naturally enters into Mr. Elliott’s 
synopsis of the whole duty of woman. In his view, the growing 
education of women is so sharpening their wits as to make them 
keenly critical of men, and, therefore, undesirable as partners. 
“ Marriage,” says Mr. Elliott, “is becoming more and more 
dangerous.” This remark of his brings into view some con- 
siderations which he entirely overlooks. 

What more damaging statement can be made concerning the 
male sex than this which is clearly implied by Mr. Elliott, that 
the more women know of what is to be known, the lower will be 
their opinion of men? ; 

The growth of culture undoubtedly makes marriage more 
difficult by making the institution itself more perfect and deli- 
cate. Will it be desirable to get rid of this difficulty by lower- 
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ing the standard of the institution to the rudeness and readiness 
of primitive society? 

It would be happy, certainly, if human beings could at once 
mate easily and wisely. If the tides of fortune would only 
bring together the men and women who are united to each other, 
and who will be sure to know it from the start, marriage would 
certainly be a consummation devoutly to be wished for. Hu- 
man experience tells us that the contrary is the case. “The 
course of true love never did run smooth,” and if it did, true 
love is not to be met with every day. 

Into this question of marriage there enter difficulties and 
proprieties too sacred to be passed over in any just view of the 
subject. From the very beginnings of society it is inconceivable 
to us that a woman should willingly unite her life with that of a 
man for whose companionship she has no inclination. With the 
growth of culture and the enlargement of freedom, such an act 
becomes more and more repugnant to our scheme of thought. 
In virtue of her maidenhood of character, a young girl should 
not contemplate marriage as a state to be entered into without 
the sanction at once of feeling and of conscience. 

_ Mr. Elliott’s view of the growing danger of marriage is formed 
upon the supposed development of the critical faculties in women. 

Would men, then, be glad to destroy this growing power of 
discrimination in women? Have they everything to fear and 
nothing to hope from a judgment enlightened as to what a man 
should be? Is not this power also very useful to society? Have 
not many men had occasion to bless its exercise? Is it foreign 
to nature, and of new invention? Socrates was drilled, and 
probably criticised, by Diotima; St. Paul, by Priscilla; St. 
Augustine, by St. Monica. In the domain of romance, does not 
Shakespeare’s Beatrice carry us back to a period some three 
hundred years anterior to our own? 

One of the ill signs of the time is the growing inclination on 
the part of young men to withdraw themselves from the most 
improving of influences, —the companionship of intelligent and 
cultivated women. A wave of materialism sweeps across the 
world to-day which threatens to carry men and women in the 
direction of the animal savagery from which all races spring, 
but in which no race should be content to abide. 

In fashionable life, rude and boorish manners are cultivated. 
Stupidity is at a premium, and the American gentleman of the 
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old school is replaced by the cosmopolitan cad, who, more un- 
fortunate than the Bourbons, has forgotten everything and 
learned nothing. 

These waves of folly come to us mostly from a civilization 
alien and inferior to our own. They have, no doubt, their deep 
determining causes, and their ultimate instruction. But, taken 
as isolated facts, and argued from, they offer no solid ground 
for a tirade against the higher level of mind and manners which 
has been attained through the better education of women. 

In our view, the most dangerous marriages will be those 
irrational unions into which no thought of high companion- 
ship enters. Such marriages may be made without even the 
spur of personal liking, in which case they are miserable offenses 
against the true laws of human relation. They are less repre- 
hensible, but searcely less dangerous, when brought about by 
the force of a blinding passion, or the weakness of a frivolous 
fancy. 

The improvement of education among women must needs 
lead them to entertain worthier ideas of marriage, and to give a 
more complete assent to the obligations which it involves. If it 
leads them also to seek and expect a higher standard of merit in 
the intimate companion of their life, the result can only be most 
beneficial to humanity. If the improved judgment of a woman 
shows her that a man whom she might marry is brutish, cruel, 
averse to reason, and deficient in conscience, she renders a service 
to the human race by not becoming a party to the transmission 
of his type. 

There is an insincerity as well a falsity in the statement so 
often forced upon us, that the function of maternity should be 
the paramount theme of women’s thoughts, and the supreme 
end of their lives. We have tried to show that, for civilized 
women, child-bearing is only justifiable under strict conditions 
of respect, refinement, and sympathy. This for the fact, but as 
for the feeling. Does any man of education desire to link to 
himself this creature trained to marry the first man who asks 
her, to bear as many children as possible, and to limit her inter- 
ests and activities to the sphere of the kitchen, the table, and 
the wardrobe? Does any man in his senses wish to see this 
muliebrous animal take the place of the women who are the intel- 
ligent companions of men, who appeal to their most chivalrous 
sentiments, and stimulate their highest capacities ? 
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That American men of education do not desire this, appears 
in their choice of a partner for life. That American men in gen- 
eral are of the same mind may be inferred from the very gen- 
eral desire on the part of husbands of all grades that their wives 
should be able to make some appearance in or above the circle to 
which they belong. The desire of the wives to come within the 
sphere of ladyhood really corresponds to the wishes of those 
husbands who have some notion of the value of social position, 
and of the share which women have in obtaining and main- 
taining it. 

Whiie Mr. Elliott’s essay proposes to deal with the question 
of women’s work and wages, it really gathers together most of 
the grievances of social life. His object seems to be to lay 
these before the door of the so-called Woman Movement, and to 
make its friends in some sort accessories, both before and after 
the fact, to most of the evils complained of. These are, the 
invention and use of machinery, and the consequent relief of 
women from the necessity of spinning and weaving, the com- 
petition of women with men for the means of self-support; 
competition itself, wealth, poverty, the danger of marriage to 
men and its infrequency, prostitution, the lost value and declin- 
ing health of the female sex in general, and the perverse blind- 
ness of “some senators and some able women” in particular. 

As Mr. Elliott has thus brought together many fallacious 
opinions, which have already been met with under various forms, 
it may be worth while to recede from the familiar ground which 
he oceupies to the deeper thoughts and considerations which can 
make us masters of the situation. To conclude, then: Society is 
never insured against idleness and worthlessness in men and in 
women. Education, as well as the want of it, may cramp and 
distort the natural powers of the individual, and no doubt often 
does so. A woman may so over-stimulate her brain as to give it 
an excessive activity, which must be as injurious to it as to the 
rest of her bodily structure. It is quite imaginable that women 
should sometimes obtain employment which men would be glad 
to secure. It may also come to pass that women shall often mis- 
take the measure of their own capacity, as men do, and seek 
employments for which they are not fitted. To all of these evils 
humanity is heir. Society looks them in the face, but as “ every 
one is wiser than any one,” society may be said to know some 
things which Mr. Elliott does not. 
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To wit: It knows that the sum of human capacity is con- 
stantly enlarged by the accretions of historic experience. The 
scheme of “ what man may do,” is constantly enlarged by the 
record of what he has already done. Civilization brings more 
and more into play the social and intellectual faculties, and 
places more and more in abeyance the animal and personal pro- 
pensities. Out of this progress standards are evolved which com- 
mend themselves to the judgment of the few and to the affection 
of the many. From these, society as a whole does not go back. 

Its tendency is toward the rational and the moral, though this 
main current is often disturbed by eddies of folly and of passion, 

Society, taken at any time, is only partially civilized, only 
partially Christian. But a little civilization, a little Christianity, 
is infinitely better than none. The proverb says, that “a little 
learning is a dangerous thing,” but it does not imply by this 
that none is better. The meaning of the trite saying is that it 
is ill when the man who masters the beginning of anything mis- 
takes it for the end. Equally is it a mistake for us to view as 
final any of the developments of human society which excite our 
fear or disapproval. The solution of the mystery is beyond. 
The conclusion of the whole matter is neither with us nor before 
us. 'f Goethe could end the most wonderful of criticisms and 
of r apsodies by exclaiming : 


‘*The eternal womanly draws us on,” 


we surely may rest in the belief that an immense value, vested 
in the maidenhood and in the matronhood of the human race, is 
destined to unfold itself more and more, and to enrich the future 
as it has enriched the past, only, if possible, more abundantly. 


JuLiA Warp Howe. 


ADVANTAGES OF THE JURY SYSTEM. 


Ir is no part of our present purpose to re-state or review the 
historical argument in favor of this institution. To do so would 
be to tell over again the well-worn and familiar story of every 
struggle for constitutional and civil liberty in England. The 
American colonists brought with them to this country a devoted 
attachment to it. The first English lawyer who resided in Massa- 
chusetts, Lechford, writing in 1641, notices that “ matters of 
debt, trespas and upon the case yea and of heresie also are 
tryed by a jury,” who “ may find a generall verdict if they please.” 

In the Declaration of Independence one of the prominent 
grievances alleged against King George III. was his “ giving his 
assent to acts of pretended legislation . . . for depriving us, 
in many cases, of the benefits of trial by jury.” The Constitu- 
tion of the United States guaranteed trial by jury in criminal 
eases. And the amendments proposed at the first session of the 
first Congress, upon the recommendation of John Adams in the 
Massachusetts Convention, secured the same privilege in civil 
eases also —in the language of Judge Story, thus placing “ upon 
the high ground of constitutional right the inestimable privilege 
of trial by jury in civil cases, a privilege scarcely inferior to that 
in criminal cases, which is conceded by all to be essential to 
political and civil liberty.” These articles are held to apply only 
to the federal courts. But the constitution of every one of the 
several States is believed to contain similar and equally extensive 
provisions. 

De Tocqueville says: 

‘“When the English adopted trial by jury they were a semi-barbarous 
people. They are become, in course of time, one of the most enlightened 
nations of the earth; and their attachment to this institution seems to have 


increased with their increasing civilization. They soon spread beyond their 
insular boundaries to every corner of the habitable globe ; some have formed 
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colonies, others independent states ; the mother-country has maintained its 
monarchical constitution ; many of its offspring have founded powerful re- 
publics ; but wherever the English have been, they have boasted of the privi- 
lege of trial by jury. They have established it, or hastened to re-establish 
it, in all their settlements. A judicial institution which obtains the suffrages 
of a great people for so long a series of ages, which is zealously renewed at 
every epoch of civilization, in all the climates of the earth, and under every 
form of human government, cannot be contrary to the spirit of justice.” 

For some years past there has been a disposition and tend- 
eney to disparage and undervalue trial by jury, until to many 
minds this glowing eulogium may seem the language of exag- 
geration. Our immediate object is to point out some of the 
leading beneficial features of this mode of trial. The words 
import an open and public trial before a body of twelve impar- 
tial men, temporarily selected from the mass of their fellow-citi- 
zens, and presided over by a magistrate; their function is, under 
his direction, to determine by a unanimous verdict, in civil causes, 
such issues of fact as are submitted by the court to their de- 
cision; in criminal trials, to find the guilt or innocence of the 
accused by a general verdict of guilty or not guilty. 

The presiding judge possesses the discretionary power to set 
aside any verdict, and grant a new trial before another jury, in 
all cases except where a verdict of not guilty has been returned 
upon a criminal charge. That the number of the jury must be 
twelve, and that their verdict must be unanimous, are believed 
to be indispensable requirements, incapable of being changed by 
ordinary legislation in cases within the scope of the constitu- 
tional guaranties. There is no magic in the number twelve— 
but it is the number of which a jury has been composed for 
many centuries, and no adequate or even plausible reason can be 
assigned for either increasing or diminishing it. The require- 
ment of unanimity in a verdict has been much criticised, and a 
considerable array of names is opposed to it, on the ground that 
the disagreements thereby caused greatly increase the expenses 
of litigation, and frequently result in a failure of justice. On 
the other hand, the advocates of the ancient and existing rule 
that twelve minds shall concur in any result which subjects a 
man to punishment, or to loss of property, or to a money 
judgment against him, point to the experience of ages, as 
showing the satisfactory workings of the rule; and insist 
especially upon the great value of giving to each juryman a 
veto power which insures for his opinions and arguments a fair 
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consideration in the deliberations of the jury-room. They deny 
that disagreements are numerous in proportion to the number of 
trials, and claim that they occur chiefly in cases of so much 
difficulty, doubt, and perplexity, that a second trial is not 
undesirable. The question is one upon which a difference of 
opinion may well exist. The writer agrees with those who are 
in favor of maintaining the existing requirement of unanimity, 
especially because he believes that the people would never be 
contented to have a citizen punished or deprived of important 
personal or property rights upon a majority verdict, and that 
the constitutional alterations necessary to change the rule are 
practically unattainable. 

The number of disagreements in proportion to the whole 
number of jury trials is not large. Sometimes a disagree- 
ment is nearly equivalent to the Scotch verdict of not proven, 
leaving the defendant unconvicted, but without exoneration of 
character—a result occasionally desirable, as in cases where the 
chief object of public interest in the trial is to expose a wolf in 
sheep’s clothing, and to lessen or destroy his power of mischief 
and evil. In other instances, a case may have been imperfectly 
prepared and tried, and a disagreement may lead to a more 
thorough trial and more satisfactory result. As we write, the 
trial of the Star Route conspirators has come to an extraordinary 
termination, the jury disagreeing as to the guilt of the chief 
actors and finding two subordinates guilty, the verdict against 
whom has been promptly set aside by the presiding judge. The 
city of Washington is probably the most unfavorable place in 
the country to illustrate trial by jury, or any other feature of 
_its government or popular sovereignty. It may be desirable to 
-make use, there, of the expedient already adopted in some 
parts of this country, and long employed in England, of having 
special or struck juries, thereby obtaining men of a higher 
grade of character and intelligence than the common average. 
And it is always an essential duty of counsel to scrutinize the 
panel in advance, so as to get rid of objectionable jurymen by 
challenge, either peremptory or for cause. If the newspaper 
reports can be trusted, it would seem that the peremptory chal- 
lenge of one juryman in the Star Route trial might have pre- 
vented this ignominious failure, and that enough might have 
been learned in advance of that man’s history to have induced 
the prosecuting counsel to set him aside. But the end is not yet. 
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It is too early to criticise this case intelligently. Perhaps here- 
after it may stand, like the prosecution of Tweed in New York, 
a monument of the triumph of justice in the conviction, before 
a jury, of great criminals accused of a crime notoriously difficult 
to prove, and committed under circumstances exceedingly favor- 
able for eluding detection. 

In every jury trial the duties of the presiding judge are of 
the most important character. He decides conclusively what 
evidence shall be received and what rejected; he determines the 
questions to be passed upon by the panel. At the close of the 
trial he charges the jury; that is, informs them of the nature 
and limitations of their duties, recapitulates more or less fully 
the material evidence, points out distinctly and exactly what are 
the rules of law by which they are to be governed. In all civil 
causes the jury are bound to follow his directions as to the 
law. In criminal trials their right to return a general verdict 
necessarily involves the power, and, as the writer believes, the 
rightful power, in favor of the accused, to disregard the judge’s 
instructions, if they deem it their duty to take such a grave 
responsibility, and to find the verdict according to their own 
best understanding, judgment, and conscience, though in direct 
opposition to the direction of the court. This last proposition, 
however, is one upon which courts, jurists, and statesmen differ 
widely. Whoever desires to study the question will find abun- 
dant material easily accessible. We will refer only to Common- 
wealth vs. Anthes, 5 Gray, 185, to a very learned and exhaustive 
note on the powers and rights of juries, at the end of “ Quincy’s 
Reports,” by Horace Gray, lately Chief Justice of Massachusetts, 
now one of the judges of the Supreme Court of the United 
States, and to an article in the “ Westminster Review” for October, 
1827. Those who believe that such an exercise of power by the 
jury is not a mere usurpation, tolerated because it cannot be pre- 
vented, but a sacred constitutional right, to be resorted to in 
extreme cases for the preservation of liberty, do not deny that 
ordinarily the safe, prudent, and only proper course for the jury, 
in criminal as well as civil trials, is to accept and follow im- 
plicitly the instructions of the court upon the law. 

There can be no such thing as a good jury trial without the 
eoéperation of a learned, upright, conscientious, and efficient 
presiding judge. It has been our lot to witness trials where the 
judge was a mere King Log, who sat silent and inscrutable, con- 
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fining himself to mumbling out rulings on such points as he 
could not evade passing upon, charging the jury as briefly as 
possible, merely upon the law, and seeming wholly indifferent 
whether their verdict was to be just or unjust, in conformity 
with or against the evidence. We have also witnessed with 
delight the grand spectacle of great magistrates anxiously and 
admirably performing their whole duty in the trial of important 
causes before juries, not infringing upon the province of the 
latter, but holding firmly and steadily the reins, and guiding the 
entire proceedings, determined to prevent, if possible, any mis- 
carriage of justice. It is idle to expect the best, or even decent 
results, from jury trials, if weak, vacillating, timid, incapable 
judges are to preside. Many of the criticisms leveled against 
juries would be better directed against systems which, by in- 
adequate compensation and insecure tenure of office, degrade 
the judiciary. 

As to the intelligence and character of jurymen, the very 
nature of the institution renders it inevitable that they should 
not, in these respects, rise above the average level of their fellow- 
citizens. They will fairly represent that average, unless there is 
some departure from proper rules in the method of their selec- 
tion. Complaints of the inferior intelligence and unfitness of 
jurymen are principally confined to great cities— supposed to be 
the centers of civilization, but in truth the places where it is 
always most difficult to preserve free institutions in their purity 
and efficiency. In our opinion, the chief difficulty is not with the 
dangerous classes, or in the extension of citizenship to the igno- 
rant; but in the apathy and indifference to their political duties 
so general among the more intelligent and respectable classes. 
The obligation to serve upon a jury is undoubtedly a serious 
burden to any man actively engaged in business, whose time and 
faculties are engrossed in the pursuit of wealth ; to the city idler 
who lounges in his club, sneering at and decrying republican 
institutions, it is considered merely as a bore and nuisance. But 
the conscientious and patriotic citizen, who means to do his 
share of the work of the community in which he lives, will 
regard it as a sacred duty. It is not long since we were told, 
in a New York journal, of systematic arrangements by which 
bribes are given and received to secure exemption from jury 
service; and the writer has known men of general respecta- 
bility, and more than ordinary conscientiousness, to avow un- 

VOL. CXXXV.—NO. 312. 32 


32 


} 
| | 


452 THE NORTH AMERICAN REVIEW. 


blushingly that they have been in the habit of paying money 
annually to keep their names off the jury list. It is hard to say 
whether such a transaction is more disgraceful to the official who 
levies the blackmail, or to the citizen who is so destitute of public 
spirit as to be willing to pay it. Fortunately, such things are 
possible in only a few places. It is conceded that the juries of 
the federal courts, even in New York city, are satisfactory. And 
by proper regulations properly executed, the character of juries in 
other courts can easily be raised to the same level. Indeed, it may 
be doubted whether the unfavorable accounts given of common 
juries there are not sensational and exaggerated. At all events, 
we appeal confidently to the experience of those most conversant 
with the practical administration of justice throughout the coun- 
try to-day, whether the average intelligence of juries does not 
almost everywhere fairly represent that of the mass of their fellow- 
citizens in their respective localities. Wherever there exists a neces- 
sity for jurors of higher general intelligence than the average of 
the community, to try difficult or peculiar cases, or in consequence 
of a low grade of intelligence among the great body of citizens, 
the simple expedient of special or struck juries, already referred 
to, may be resorted to by legislation. It is understood to work 
well wherever already adopted in this country, and its advan- 
tages in England are universally acknowledged. Lord Mansfield, 
the founder of the commercial law of England, is said by Lord 
Campbell to have reared a body of special jurymen at Guildhall, 
who were generally returned in all commercial causes to be tried 
there. “ He learned from them the usages of trade, and in return 
he took great pains in explaining to them the principles of juris- 
prudence by which they were to be guided.” 

How far juries are exposed to corrupt influences is another 
question. If they are frequently bribed, it must of course be 
done not only with the connivance, but by the active procure- 
ment of lawyers engaged in trials before them. In the course of 
more than thirty years’ experience at the bar of Massachusetts, 
the writer has never known an authentic case of a verdict or 
even a disagreement secured by corruption. Only a very few 
instances of attempted bribery have come to his knowledge, and 
he can recall the name of only one advocate even suspected of 
trying to operate as “a jury-fixer.”. The writer in the journal 
to which reference has been made, gives a graphic account 
of the futile attempt to bribe the jury that convicted Tweed. 
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The moral to be drawn from the story seems to be that the con- 
spiracies of evil men can be defeated by the vigilance of good 
men. We believe that the exercise of corrupt influences over 
either judges or jurymen, directly or indirectly, is extremely rare. 


_And we protest against the line of argument which seeks to 


condemn any political institution, because of its liability, under 
unfavorable circumstances, to occasional abuses. No piece of 
machinery, however perfect in theory and construction, will 
work even tolerably well if built of unsuitable or defective 
materials. Whoever assails any existing system must be pre- 
pared not only to point out its imperfections, but to propose 
in its stead some substitute of greater merits or less objection- 
able. It is, therefore, incumbent upon the opponents of trial 
by jury to state specifically what method of trial they wish to 
introduce in its place. We venture to affirm that they can offer 
no new-fangled contrivance that will not prove, upon examina- 
tion, more vulnerable in principle and in its details, than the 
venerable institution they would displace. 

The proportion of trials before a jury in civil causes to the 
whole number which are litigated has diminished considerably 
within a few years past. 

For this there are several causes. The beneficial and 
enlightened alterations in the law of evidence, by which wit- 
nesses are no longer disqualified by interest, and parties to the 
suit can be examined upon interrogatories before the trial, and 
can appear as witnesses on their own behalf, and be placed upon 
the witness stand by their adversaries, have reduced contro- 
versies upon facts to those cases in which there is a substantial 
issue of fact to be tried. It is no longer possible, as sometimes 
happened a generation ago, to have a long trial proceed upon a 
false issue—a matter about which the plaintiff and defendant, if 
talking together in the absence of witnesses, would have had no 
disagreement. The pressure caused by the vastly increased 
volume of business has rendered courts less disposed to tolerate, 
and lawyers less inclined to indulge in, an unnecessary waste of 
time and breath. The Sergeants Buzfuz of the bar are much less 
important personages in the profession and before the community 
than they were a generation ago. Sonorous metal, sending forth 
a martial sound, has lost much of its market value in the law. 

The reformation of equity pleading and procedure has greatly 
lessened the delays and expensiveness which were once a reproach 
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to that department of jurisprudence. Its principles are better 
understood by the bar and by judges; its excellence as a system 
of remedial justice is better appreciated ; and it has attracted to 
its side of the courts a vast mass of litigation formerly disposed 
of on the common-law side before juries. 

The statutes permitting parties to waive a jury and to have 
questions of fact determined by the trial-judge, which frequently 
require this course to be pursued unless one party or the other 
demands a jury trial by a prescribed time, have likewise much 
diminished the number of jury trials. But, after taking all these 
things into account, there remain an immense number of cases 
in which one or both parties insist upon the privilege. 

A jury trial is necessarily a public one, in which the presid- 
ing judge states the questions to be decided by the jury, separat- 
ing the law from the fact in dispute, and submitting the issues so 
distinetly that there can be no question on what grounds the de- 
cision is to be based. This separation divides the responsibility 
between court and jury, and makes the share of each clear to all 
who attend the trial, thus securing that publicity of judicial pro- 
ceedings which is one of the greatest safeguards of their purity. 
Where law and fact are passed upon together by a judge alone, 
or where a whole case is heard before referees, this exceedingly 
great advantage is much less completely obtained. 

Moreover, a number of common men belonging to various 
walks in life are, in most cases, better fitted to decide correctly 
ordinary questions of fact than any single judge or bench of 
judges can be expected to be. Their experience is more diversi- 
fied, their knowledge of common people and their affairs, of 
their feelings, interests, modes of thought, and conduct, is greater 
than that of a judge can be, and, consequently, their conclusions 
are more likely to be right. The freshness with which they ap- 
proach their duties is no disadvantage. An old magistrate, long 
habituated to decide particular classes of cases, becomes set and 
biased in his views, acquires prejudices very difficult to over- 
come, however honest may be his intentions. On a point like 
this, one must necessarily appeal to experience. What lawyer 
has not known police judges who meant to do their duty, but 
who, from force of habit and anxiety to let no guilty man escape, 
reversed in their practice the presumption of innocence, and 
tacitly asked of every one who pleaded not guilty, “What are 
you here for, then?” We are firmly persuaded that the verdicts 
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of juries are, as a rule, more satisfactory to all concerned — 
parties, counsel, and intelligent observers—than the awards of 
arbitrators or referees. 

When judges do decide serious controversies of fact, or 
are called upon to determine questions of discretion, they 
show themselves no less fallible than juries. At least, such has 
been the experience of the writer, who, after the chagrin and 
disappointment of defeat had passed away, has been less fre- 
quently, seriously, and permanently dissatisfied with the verdicts 
of juries than with the decisions of judges on similar points. 
One of the most important instances in which judges are called 
upon to exercise discretion is ir the length of sentences to be im- 
posed upon convicts. And here the inequality and want of any- 
thing like uniformity or consistency are notorious. Many years 
ago a judge of learning, experience, and unquestionable in- 
tegrity, was heard to say, “ Prima facie, I think it is the intention 
of the legislature to have the maximum sentence imposed for a 
crime ; starting with that presumption, I look to see what miti- 
gating circumstances there are in any particular case, and how 
much should be deducted on account of them.” The worthy old 
gentleman manifested some sense of offended dignity when 
asked “if he imposed the highest sentence in common cases, 
what more there was left for him to do in aggravated and 
heinous ones.” 

Criminal lawyers often exhaust their ingenuity to prevent a 
client from coming up for sentence before a severe judge, and 
to have him sentenced by a more merciful one. We have heard 
of a judge who recalled a sentence just publicly announced, and 
increased the term of punishment a year, because the unhappy 
criminal ventured to say in open court that he preferred one 
prison to another. Judges have power, responsibility, and dis- 
cretion enough, without throwing upon them the burden of 
discharging the functions of juries also. Such is believed to be 
the almost universal feeling of judges themselves. If a jury 
goes widely astray in its verdict, the error is remediable by 
granting a new trial, which, in plain and gross cases, a resolute 
and conscientious judge never hesitates to do, An error in 
point of law by a trial-judge may be corrected before an appel- 
late tribunal. But what power can revise his discretionary and 
irresponsible decisions upon matters of fact? It is no unim- 
portant consideration that trial by jury affords a double chance 
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to prevent injustice, since both court and jury must go wrong 
before it can be consummated. 

It is sometimes said that juries are swayed unduly by the 
eloquence and misled by the plausible but sophistical arguments 
of unscrupulous advocates, and that on this account some other 
mode of trial would be preferable. But the last word heard 
in every jury trial, is the calm, impartial charge of the judge 
laying down the law, pointing out the real issues, sweeping away 
sophistries, summing up the evidence, and recalling the attention 
of the jury to their duty. Moreover, experience has shown that 
judges are sometimes as liable as jurymen to fall under the 
influence of particular counsel of commanding abilities and 
fascinating personal traits, and the case of a permanent judge 
thus controlled is far more mischievous than that of a transient 
jury, which is soon dispersed, and succeeded by others perhaps 
more independent. 

Again, it is urged that there are certain large classes of cases 
in which juries are habitually biased in the same direction; that 
in suits for damages for torts, and in all kinds of actions against 
corporations, they notoriously incline to favor the plaintiff, and 
render verdicts for excessive amounts and upon inadequate evi- 
dence. The charge that juries are prone to award extravagant 
damages against corporations may well be denied. In actions 
for personal injuries there cannot possibly be any precise stand- 
ard of damages. The value of a leg or arm, or injured spine, is 
incapable of being accurately expressed in money. Jurymen, 
judges, referees, and assessors in such cases, vary widely in their 
awards. The same sum of money does not mean the same thing 
to a farmer as to a city merchant accustomed to great transac- 
tions. A dollar looks much larger to one man than to another. 
No two cases of injury are alike. It may well be doubted 
whether referees or judges would assess unliquidated damages 
with more uniformity than juries. And the presiding judge can 
always order a verdict to be set aside unless the plaintiff consents 
to reduce the damages to a sum which, in his judgment, is not 
excessive. In extreme cases, where the amount seems clearly 
exorbitant, no just judge will refuse to exercise this power. 

The assertion that juries in this class of cases find verdicts 
for plaintiffs upon inadequate evidence, is probably better 
founded. Here, also, it is to be borne in mind that the plaintiff 
must make out a prima facie case before he is entitled to go to 
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the jury; that there is always a preliminary question for the 
judge whether there is evidence sufficient to warrant a jury in 
finding for the plaintiff, and that if the trial-judge erroneously 
submits to a jury a case in which he ought to have directed a 
verdict for the defendant, or to have non-suited the plaintiff, 
his ruling in this regard may be reversed before an appellate 
court. With all these safeguards few very flagrant instances of 
improper verdicts allowed to stand would be expected. And the 
writer appeals to the consensus of opinion of judges and counsel 
whether the general results of such trials before juries are not as 
just and reasonable as would be likely to be secured by trials 
before judges, or committees, or referees. 

There is, however, another view, not to be lost sight of, the 
practical importance of which is immense, but more easily felt 
than stated or logically justified. The object of the adminis- 
tration of the law is not to carry out inflexibly and unflinch- 
ingly the rules of inexorable logic, but to do substantial justice 
between parties. Human nature is not so constituted that it 
will long endure the rigid and unmitigated application of logical 
rules to the conduct of life in any direction. Law itself is never 
a pure science, but always a practical, applied science. And 
trial by jury in its essential principle is the right of the citizen 
to have the judgment of a free, impartial, and independent com- 
mittee of his fellow-citizens upon the question of his guilt or 
innocence when accused of crime, and, in civil trials, upon any 
question of fact affecting his property or his pecuniary interests. 
One of its chief objects and most characteristic features is to 
“relieve against the procrustean application of legal technicali- 
ties.” It is an institution invented to secure substantial justice, 
even by deviating occasionally from the strict application of arti- 
ficial distinctions and logical rules. It rests upon the assumption 
that in the largest number of cases a satisfactory and just result 
will be reached, and the greatest good of the greatest number 
be promoted by intrusting the power of decision to a body of 
common citizens, casually selected from the community at large, 
without technical training or professional bias, and free from any 
sinister influences which may possibly affect permanent judges 
or officers belonging to a particular profession, and more in 
sympathy with the Government than with the people. 

Now, the enormous and largely irresponsible power of great 
corporations is one of the most alarming facts connected with mod- 
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ern civilization. The managers of many of these huge organiza- 
tions are believed to be to a great extent destitute of any adequate 
sense of their duties and obligations. They are accused of attempt- 
ing to control judges and legislators, and of insolently and arro- 
gantly trampling upon the rights of the people. But, though they 
fear not God, nor regard man, they stand in salutary awe of trial 
by jury. And the knowledge that they can be called to account 
before twelve common citizens is far the most effectual restraint 
to which they are subjected. When a board of railroad directors 
is considering whether to adopt some improved appliances— 
expensive, but increasing the safety of passengers; when 
steam-boat officers are hesitating whether to comply with the 
statutes as to their boilers, or boats, or the number of passengers 
allowed to be carried on a trip; or when insurance managers 
are deciding whether to attempt to insist upon some technical 
but dishonest defense—the knowledge that ultimately their con- 
duct may be publicly exposed in a court, and passed in review 
before a jury, has a most wholesome influence. And the citi- 
zen who believes himself to have been injured, or his rights 
infringed, and his just demands insolently defied, although con- 
scious of the immense disparity between his own strength and 
that of his soulless adversary, yet feels unspeakable consolation 
in the thought that at last twelve honest men will decide on his 
cause. We go farther, and say that the entire community de- 
rives from this knowledge a sense of security and a confidence 
that substantial justice will prevail, which it would not feel if 
any other mode of trial were to be substituted for the jury 
system. We do not believe that there is any large English- 
speaking community in the world that would ever consent to 
abandon the privilege, even in civil cases, or would submit to 
being deprived of it without forcible resistance. 

But some horror-struck objeeter may say: Would you have 
juries disregard their oath to decide according to the law and 
the evidence given them, and render verdicts against the weight 
of evidence in particular cases, from considerations of general 
utility and public policy? By no means. When, however, sub- 
stantial justice is promoted and salutary examples are set, the 
effeets of which produce far-reaching benefits to the community, 
the circumstance that such results are attained at the expense of 
occasional departures from the rigid application of legal and 
logical rules does not, to our mind, constitute a very impressive 
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argument in favor of abandoning a system cherished for so 
many centuries, and attended by advantages so valuable and 
so incapable of being replaced by any equivalent substitutes. 

Thus far we have regarded trial by jury chiefly as a part of 
the judicial system. It remains to consider briefly its value as a 
political institution. This is the aspect which De Tocqueville 
regards as far the most important. 

No pages in his unrivaled treatise are more instructive or 
more replete with wisdom than those in which he speaks of trial 
by jury in the United States, considered as a political institution. 
We resist the temptation to quote largely from them, for every 
sentence deserves the considerate attention of every one interested 
in this subject. Men are best fitted for freedom by the enjoy- 
ment of the privileges and the performance of the duties of free 
men. Free institutions in their practical operation are the best 
educators of the people. The town-meeting, the popular assem- 
bly, and the jury-room are the true schools in which to learn 
political wisdom and acquire the capacity for self-government. 
A man who sits on a jury is a participator in both the judicial 
and executive branches of the Government. He assists in 
deciding upon the rights of his fellow-citizens, and his verdict is 
one step toward the vindication of those rights. No honest and 
decent man can occupy such a position without feeling a sense 
of responsibility which will increase his personal dignity and 
self-respect ; he cannot fail, in the course of the simplest trials, to 
learn a great deal. How often does one hear intelligent citizens 
speak of their experience as jurors as of life-long benefit to them- 
selves! Indeed, itis so not only by giving them an insight into the 
working of the judicial system, but by increasing that solid good 
sense and sobriety of judgment which is promoted by nothing 
so much as by acting in important affairs under serious responsi- 
bility. Well might De Toequeville say that “the practical 
intelligence and political good sense of the Americans is mainly 
attributed to the long use which they have made of the jury in 
civil cases.” 

The way of wisdom, then, is not to abolish, but to improve and 
elevate the jury system. Let social scientists and all good citizens 
direct their attention to securing proper jurors by further legal 
enactments where they are needed, and everywhere by the 
honest and faithful execution of existing laws. Let citizens 
drawn as jurors be made to feel that it is unpatriotic and dis- 
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graceful to shirk such a duty without the most cogent cause. Let 
any attempt to select jurymen in the interest of either of the 
parties, or to influence a juryman improperly, be carefully 
guarded against, and, when detected, severely punished. 

Let it never be forgotten that a competent presiding judge 
is an essential requisite to every satisfactory jury trial; and 
therefore, let every effort be exerted to secure good magistrates 
by paying adequate salaries, by making their tenure of office 
permanent, and by adopting the best methods of selection and 
appointment. If these things are done, we see no reason why 
trial by jury should not hold its place for centuries to come, as 
it has for many centuries past, as one of the most valued and 
cherished institutions wherever constitutional liberty exists. 


DwicHTt FOSTER. 


SAFETY IN THEATERS. 


THE liberalizing tendencies of modern thought, combined 
with the increasing demands for mental relaxation necessitated 
by the sustained and determined intensity of our business life, 
have augmented the patronage of the theater to an extent that 
almost surpasses our surprising development in other directions. 

If we look back two generations we find only three or four 
buildings devoted to amusement in New York city, with an aver- 
age attendance per night that could hardly have exceeded fifteen 
hundred persons. During the last season in that city some fifty 
different entertainments have been patronized by a nightly 
attendance of from twenty-five to thirty thousand people. 
Throughout the whole United States, it is safe to say that five 
hundred amusement attractions are usually presented to the pub- 
lic every day of the season, with an average patronage of about 
four hundred persons each. This calculation gives us an amuse- 
ment-going public of two hundred thousand individuals a day. 
As the theatrical season generally covers three hundred perform- 
ances to each house, the average annual attendance at the vari- 
ous halls and theaters throughout the country probably ranges 
to from fifty to sixty millions. 

Considering the enormous number of lives continually sub- 
mitting themselves to the perils of the play-house, the question 
of safety in theaters becomes one of national importance, and 
should engage the attention of legislators far more than it has 
done heretofore. 

This question presents three sides : 

First. Risks from faulty construction of walls and floors, pro- 
tection from which should be insured by the integrity of our 
building departments. 

Second. Risks from fire, for security from which we must 
look to our fire departments. | 
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Third. Risks from foul air, freedom from which ought to 
be guaranteed by the vigilance of our health departments. 

The shocking accident which occurred at the Madison Square 
Garden, in New York, some two years ago—when a portion of 
the roof and walls fell in upon the festivities of the Homeo- 
pathic Fair—served as a fearful warning to the building 
department of that city, and startled it into so full a conscious- 
ness of its responsibilities, and into such a conscientious dis- 
charge of its duties, that the danger from falling walls, or floors, 
is now exceedingly slight—so slight, indeed, that it is hardly 
worth while to devote any of the space at our command to the 
discussion of this side of our subject. 

Fire is the disaster most dreaded by the public at the theater, 
and yet the insidious effects of poisonous air arising from bad 
ventilation, though less apparent, are more fatal, perhaps, than 
those of fire, for they often sow the seeds of incurable disease, 
and prove the final cause of more misery than all the fires that 
have ever overtaken audiences while listening to plays. 

The measures whereby the public is to be absolutely secured 
from the danger of fire or foul air at the theater have never 
received the earnest attention they deserve from either our fire 
or health departments. Such terrible catastrophes as the burning 
of the Brooklyn Theater, and the Opera Houses at Nice and 
Vienna, sufficed for a time to direct the attention of fire depart- 
ments to the faulty interior arrangements of theaters, but the 
earnestness of this attention has been so transitory, and the 
investigations that have followed have been so superficial, that 
it is very doubtful if there exists to-day a single place of amuse- 
ment in the United States devoid of danger from fire, or one 
where safety, if fire occurred, would not prove due to good luck 
far more than to any proper preparation on the part of the 
management, for the accidents that fire is too liable to cause. 
As far as sanitary safety in houses of amusement is concerned, 
there is no instance on record of its consideration by any of 
the boards of health in this country, although it requires but 
little common sense to perceive the serious importance of this 
matter to patrons of the play-house. 

The theater can and should be made entirely free from 
danger to human life, and a few suggestions as to the practical 
means of attaiming this end will prove timely, if they serve to 
excite any more earnest interest in this subject among those who 
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make the laws, and who alone can secure to the public the safety 
to which it is entitled. 

The burning of the Brooklyn theater—as a revelation of the 
dangers prevalent in our own community— is the disaster from 
which we have most to learn. The fire illustrated with appalling 
power the horrible possibilities that may overtake a crowd in 
buildings devoted to amusement. As it is the most conspicuous 
example we have ever had of the defects in construction and in 
management which render the theater dangerous, a brief study 
of its attendant circumstances cannot fail to be instructive. 
The Brooklyn fire, within a few minutes, converted over three 
hundred gay and joyous men and women into charred and hor- 
rible corpses, whose identity was obliterated by its relentless 
fury. It started among the borders that hang above the painted 
flats upon the stage, and spread with frightful rapidity among 
the dry and inflammable draperies in the rigging loft. The 
burning scenery soon fell in great masses upon the boards below, 
and the flames, having no outlet behind the curtain, burst 
through the proscenium arch, pouring vast volumes of smoke 
into the auditorium, where the audience, imprisoned by the pack 
in the aisles, and by the obstructing barricades formed by the 
seats, were suffocated before they could reach the doors, where 
air might have been obtained. 

It is a fact worthy of special emphasis, that the immediate cause 
of death in disasters of this kind is asphyxiation, the flames not 
reaching the victims until a comparatively long time after they 
have fallen fainting and lifeless from the inhalation of smoke. 

The primary danger at the Brooklyn Theater lay in the 
inflammable nature of the scenic department, behind the pro- 
scenium wall, but this danger was enormously reénforced by the 
character and arrangement of the seats, and the insufficient 
number of aisles allowed for the exit of the audience. In all 
these respects, however, the Brooklyn Theater was superior to 
most of those crowded by the public, during the regular season, 
throughout the United States. 

Whenever a place of amusement is burned during the prog- 
ress of a performance, the fact is most powerfully proved that 
there are two points especially dangerous in the present con- 
struction of theaters : 

First. In the scenic department, behind the curtain, which 
is the most inflammable portion of the house. 
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Second. In the nature and arrangement of the seats, which 
impede the passage of the audience to the doors. 

The Brooklyn fire had the effect, for a time, of almost 
emptying every place of amusement. For a few weeks it 
aroused serious attention to the question of safety in theaters. 
To Mr. Wallack is due the honor of being the first, and, as 
far as is known, the only manager who gave his attention to 
any practical investigation of this momentous question. Imme- 
diately after the Brooklyn tragedy, the writer of this paper 
assisted Mr. Boucicault in making certain experiments in the 
fire-proofing of scenery at Mr. Wallack’s theater. The result 
of those experiments was so satisfactory that it was believed a 
method had been discovered of rendering fire impossible in the 
scenic department of the house. Tungstate of soda was found 
to be the best substance for this purpose, and Mr. Wallack’s 
scenery was at once repainted with a solution of this material. 
Unfortunately, however, it soon became evident that, whereas 
scenery thus treated could not be burned, neither could it long 
remain scenery. Night after night the stage was covered with 
a fine dust very distressing to the lungs of the artists, and de- 
structive to the furniture in the scenes. In a little over a week 
the paint had fallen almost entirely from the flats, the canvas 
of which had become ruined by dry rot. Experiments were 
continued, with the hope of overcoming the defects existing in 
the different solutions that had been tested; but, after many 
failures, the fire-proofing of the scenery was abandoned in dis- 
gust, and, the terror of the moment having passed away with 
the public, everything slipped quietly back into the old grooves, 
and theaters once more became as unsafe as though the ghastly 
horror in Brooklyn had never occurred. 

The rigging-loft is filled with draperies called scenic bor- 
ders. Among these hang long lines of gas-pipes, provided with 
many burners, constituting border lights. A net-work of wire 
covers these lights to prevent the borders from coming in con- 
tact with the gas-jets. To a large extent this net-work serves 
its purpose, but the heat generated by the lights is so intense 
that the rigging in the loft becomes dangerously dry and 
inflammable; and as the men on the fly-floors are obliged to 
work the rigging in great haste, in setting scenes between acts, a 
very little carelessness on their part is sufficient to start a fire. 

No way has yet been found to fire-proof scenery without ruin- 
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ing it. Every hour, therefore, that the stage is lighted the risk 
of fire exists. The important points to decide are: 

First. How best to limit the area of any fire that may occur. 

Second. What construction of the stage department renders 
it least dangerous, in case of fire, to those in the auditorium. 

Third. What constitutes the most nearly perfect preparation 
for the speediest extinction of any fire that may once begin. 

The scenic department must, from necessity, remain the most 
dangerous part of the house, and the only way of confining any 
fire that may occur there, is to environ it with some material 
that will neither burn nor transmit heat. Tin and zine are 
occasionally used to incase the wood-work about the stage and 
rigging-loft; but, as they both transmit heat, the protection of 
the wood-work would be more complete if thin layers of clay, 
or plaster-of-Paris, were placed between the metal and the wood. 
A mixture of papier-maché with clay and powdered asbestos, 
rolled into sheets from a quarter to half an inch in thickness 
and nailed to the whole of the stationary wood-work of the 
scenic department, would enable it to resist the fiercest fire likely 
to be produced by the burning of the scenery. The advantages 
of this preparation are its non-conductiveness of heat and its 
non-expansiveness. The great trouble with metal for fire-proof- 
ing purposes lies in its tendency to expand and tear away from 
the spot it is intended to protect, and also in its liability to 
melt, or to transmit heat to such an extent as to ignite the 
wood it incases. The papier-maché mixture neither melts, ex- 
pands, nor transmits heat. If the entire scenic department 
were thus lined, the scenery might burn with impunity without 
imperiling its surroundings. 

The second point, viz., the proper relation of the scenic 
department to the auditorium, is the one whose right solution 
most concerns the safety of the public. 

Suffocation is the calamity most to be feared from fire in a 
theater. Make this impossible, and the worst results of panic 
will be avoided. A thick wall of brick usually does, and always 
should, separate the auditorium from the rigging-loft. If the 
proscenium arch, or stage opening, in this wall, is not larger than 
is absolutely necessary for the exhibition of the scenery, when 
the curtain is raised, then the whole space behind the proscenium 
wall can be converted into an immense chimney, through which 
all flame and smoke from a fire can easily escape. This is to be 
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accomplished by building into the roof, over the rigging-loft, a 
series of trap-doors, so weighted and fastened that they will fall 
open of themselves the moment their fastenings are released. If 
a curtain of zine, or of the material already suggested for pro- 
tecting the wood-work, be added to the above arrangement of the 
roof, then the means of securing an audience from asphyxiation 
in case of fire would be complete. The action of the roof-traps 
and the salamander curtain can be rendered entirely automatic 
by attaching their fastenings to iron pins, placed in the rigging- 
loft, and set in solder so softened with bismuth that it will be 
sure to melt in a temperature of one hundred and sixty de- 
grees. Any fire behind the scenes, large enough to be danger- 
ous, would very quickly melt the solder that held the pins, free 
the traps and curtain, which of their own weight would fall, 
and thus automatically open the roof and close the proscenium 
arch. 

The audience having been secured from all danger of suffo- 
cation, the next point to be considered is: What constitutes the 
most nearly perfect measures for the speedy extinction of any 
fire that may once begin. 

There are two resources for meeting this emergency, one of 
which consists in having at hand, and in working order, the best 
known means for extinguishing fire; the other implies the organ- 
ization and training of employés for the wisest use of these means. 
Immediate command of water, at any point in the theater 
where fire can possibly occur, is the first thing essential for its 
extinction; to obtain this it is necessary to provide water pipes 
and hose in all portions of the house in the least degree inflam- 
mable. But this will be of no avail unless the pressure of the 
water in these pipes is sufficient to throw large streams from the 
hose to the points it is intended to reach. As the public reser- 
voirs rarely supply this pressure, the surest way to secure it is 
to construct in some part of the theater a large air-tight 
tank, capable of holding from sixty to eighty thousand gal- 
lons of water. A small air-condensing pump should be attached 
to this tank, by the use of which the hand of one man can 
easily bring to bear upon the water in the tank a pressure 
of seventy pounds to the square inch, which is enough to 
throw a volume of water from forty to sixty feet, depending 
upon the size of the nozzle of the hose. If the tank is made 
thoroughly air-tight the test of the pressure by the pump once a 
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month will be enough to keep it constantly at the force desired. 
From the tank a large main duct should pass as near to the 
prompter’s box as possible; at this point, a valve commanding 
the flow of the water should be placed in the pipe. This valve 
should be kept constantly open, so that the water would always 
be in readiness at the hose; but when, in case of fire, the water 
had done it work, the valve would enable the prompter— who 
should never desert his post while a performance is in progress 
—to instantly shut off the supply, and thus prevent the water 
from doing unnecessary damage to the property the fire had 
not injured. This valve is especially needful in case the theater 
is supplied with any of the automatic sprinklers which have 
lately been invented, and which it would be well for the law 
to force all managers to adopt. These sprinklers have been 
in use in many of our cotton-mills for several years, and their 
efficacy has been repeatedly demonstrated. A net-work of water 
pipes connected with the air-tight tank should be placed over 
the rigging loft. These pipes should be provided with the 
sprinklers, which are sealed with solder fusible at a tempera- 
ture of one hundred and sixty degrees. If this arrangement 
were combined with the automatic roof-traps and curtain, the 
heat of any dangerous fire would immediately open the roof, 
close the proscenium arch, and start the water upon the flames. 
The largest fire always has but a small beginning. Vigilance, 
an ax, and a good chemical fire extinguisher, are often all that 
is required to put out a fire, and prevent great loss of prop- 
erty. If we add these to the air-tight tank, hose, and auto- 
matic sprinklers, the equipment for fighting fire will be as nearly 
perfect as modern invention at present permits. And yet, with 
all these things provided, safety is far from assured, unless 
trained hands and coo! heads stand ready to make speedy and 
intelligent use of them. The stage-carpenters, machinists, prop- 
erty-men, gas-men, ushers, ete., should be organized into a reg- 
ular fire company. Some of these men should be detailed to 
the striking of the scenery, some to the use of the axes, some 
to the hose, and others to the extinguishers. To each man 
should be assigned his special post, and this organization being 
completed, the men should be drilled once a week by an expe- 
rienced fireman, who ought to be detailed to the theater by the 
fire department of the city, and remain behind the scenes during 
VOL. CXXXV.—NO, 312. 33 
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every performance, ready to command and direct the action of 
the men, should fire oceur. 

With every precaution for preventing, and every means at 
hand for extinguishing it, fire may break out and spread with 
disastrous consequences. The danger of this, however, would be 
very much diminished by the adoption of the idea presented 
above, which would give to the establishment a well-drilled fire 
company without causing any additional expense to its manager. 
It is exceedingly difficult to prevent the possibility of fire, but 
good management may so well prepare for it that its occurrence 
need cause no alarm to an audience. In the smaller cities and 
towns of the country, where paid fire departments do not exist, 
and where managers cannot afford to keep a corps of employés 
on hand, the automatic roof, curtain, and sprinklers would have 
to be intrusted with the office of securing the audience from 
suffocation, and the proprietor from any great destruction of 
property. 

We now come to the consideration of the dangerous imperfee- 
tions in the arrangement of the auditorium. 

Seven persons of average size can pass abreast through an 
opening ten feet wide. When a crowd are hurrying from a 
house, it is probable that two rows of seven persons each will 
escape through a passage of this size in each second. In thirty 
seconds, then, four hundred and twenty people would pass 
through ten feet of exit-room, and as the largest theater in this 
country does not permit of the seating of more than one thou- 
sand persons upon any one floor, it would appear that thirty 
feet of passage-width to each floor would be more than enough 
to empty our largest house in half a minute. In consequence of 
the confusion, and the obstructions occasioned by a panic, how- 
ever, it would be safer to double the proportion of room in the 
above calculation and allow ten feet of doorway to every two 
hundred seats. There are very few theaters that would be found 
lacking in this respect, while there is not one, at present, in which 
the arrangement of the seats themselves is not a source of dan- 
ger,—for the real difficulty in emptying a theater is not caused 
so much by the limitation of space allowed for the exits as by 
the fact that the passage to the doors is blocked by the seats 
themselves, and by the wedging of the crowd, in their haste to 
escape through the aisles. To obviate this difficulty seats should 
be placed in the auditorium capable of converting the floors into 
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a series of aisles in every direction, whenever the audience de- 
sires to leave the house. Seats of this kind would remove 
the most perilous point in the play-house; for in the rush of 
a crowd many are crushed to death, or rendered insensible by 
being pressed against the present immovable rows of chairs or 
benches. 

Regarding the pernicious effects of bad ventilation, we can 
realize their danger more completely, perhaps, when we reflect 
that to none is the entertainment of the play-house so grateful, 
or so beneficial, as to those whose vitality has been impaired by 
the tyrannous pressure of business affairs, and yet to none is 
the theater —as generally constructed —so dangerous. This is 
owing to the fact that, in almost every place of amusement there 
is a lack of ventilation, which is extremely deleterious even to 
those in full health, and exceedingly dangerous to those whose 
depressed vitality renders them the easy victims of the blood- 
corrupting air which accumulates from a crowd confined within 
walls. 

If the condition of our streets and the regulation of the 
plumbing in private houses are proper matters of regulation by 
our boards of health, then, emphatically, the ventilation of the 
halls and theaters, wherein the lives of millions are annually 
exposed to insidious poisoning from foul air, is a fit subject for 
investigation and governmental control. In short, if legislation 
would bestow upon our fire and health departments the same 
power to secure safety to the public in their respective spheres 
of control that it has already given to our building departments, 
then the theater could be made absolutely free from every species 
of risk to life. To realize this security to the public, laws should 
be enacted, and enforced, obliging all proprietors of buildings 
constructed for the accommodation of a crowd to conform to the 
following rules: 

First. To veneer all the wood-work in the scenic department 
with some fire-proof composition sure to protect it from any fire 
that may occur in that inflammable portion of the house. 

Second. To construct in the roof above the rigging-loft large 
trap-doors, so weighted that they will fall open of themselves 
the moment they are unfastened. Their fastenings either to be 
automatic, or easily controlled from the prompter’s box. 

Third. To hang an automatic fire-proof curtain in the pro- 
scenium arch. 
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Fourth. To provide an air-tight tank with air-condensing 
pump attachment, capable of holding water enough to extinguish 
any ordinary fire likely to start during a performance, which 
shall be connected with a plentiful supply of pipes, furnished 
with automatic sprinklers and hose, on every working, or fly- 
floor. 

Fifth. To keep in working order two fire-extinguishers for 
every working or fly-floor. 

Sixth. To supply two axes to every working or fly-floor. 

Seventh. To organize all the employés of the house into a fire 
company to be drilled at least once a week by a competent fire- 
man detailed to this duty by the fire department of the city. 

Righth. To adopt a seat that is capable of converting each 
floor in the auditorium into a series of aisles at any time. 

Ninth. To provide the best known system of ventilation for 
the auditorium. 

Tenth. To allow ten feet of exit room to every two hundred 
seats on a floor. 

These should be the ten commandments of government to 
amusement managers, the breaking of which should entail a 
speedier retribution than usually follows the violation of those 
of Moses. 

STEELE MACKAYE. 


THE PRETENSIONS OF JOURNALISM. 


A FEW years ago thinking men were agreed in grouping the 
dominant forces of our civilization in three great estates,—the 
Family, the Church, and the State. These were codrdinate, 
sharing congenital authority and responsibility. All inferior 
agencies were reducible to this generalization. Nothing essential 
was left unaccounted for,—nothing merely accidental and con- 
tingent included. To-day a fourth estate asserts itself,—jour- 
nalism,—and plants itself beside, if not above, the ancient three. 
It is confessedly of yesterday. It wastes neither time nor breath 
in establishing its legitimacy. A latter-day parvenu, its ephem- 
eral flutter, its perpetual coming and going, its very iridescence 
of transiency and unresting flux, constitute its raison @étre. 

It has a short root, no accumulations, and no treasury in the 
past. It is without traditions or precedents, is without organi- 
zation or corporate relations. It has no prescience, and no clearly 
ascertained heirship in the future. Like the chorus of the old 
tragedians, it lives, moves, and has its being outside the unfold- 
ing drama of growing civilization, and is only impersonal voice 
—comment. Its illumination is cold, auroral, spectral, as of the 
cerebrum. The radiance of the heart kindles it, if at all, at long, 
rare intervals. This is, in substance, its record of itself. 

There is no question as to its development. It is at the same 
time logical and symmetrical. The “News Letter” of Addison 
and Steele and journalism of to-day, the link-boy and the electric 
light, the lumbering stage-coach and the lightning express train, 
the cross-bow and battering-ram, and dynamite and the steel- 
armored frigate, all represent the movement of generations with 
correlative ratio. Journalism, as the trusty collector and dis- 
penser of news worth having, is easily understood. There is 
nothing mysterious or inscrutable about it; nor need we won- 
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der that it multiplies its offices to keep pace with the demands 
of a civilization all the while branching out in unwonted refine- 
‘ments and perpetual elaboration. Plainly enough, its develop- 
ment is its own justification. It is here because the world has 
need of it. Commerce, conquest, discovery, invention, learning, 
are chief among its subsidiaries. The telegraph, stretching out 
into all the far-off crannies and interstices of this vast globe, is 
become its untiring familiar. Councils and cabinets of monarchy 
and republic, machinations of communist and nihilist, hidden 
conclaves of Holy Church, lodges, and leagues, with grip and 
countersign, withhold no secrets of word, thought, or deed from 
this irresistible absorbent, which penetrates all places and con- 
ditions like electricity itself. Journalism has become, in very 
truth, a spectroscopic panorama, wide as human experience, tak- 
ing perpetual cognizance of the unending day which follows the 
revolution of the earth. In whatever its glory and greatness may 
consist, no man can now measure or adequately extol them. 
Its houses are palaces. The Jesuit himself can impart no finer 
secrets of discipline and subordination. Specialists of consum- 
mate ripeness and culture in all departments of knowledge wait 
upon its bidding. The laureate with his chastened measures, 
the novelist of both hemispheres, the patient compiler, the imper- 
ative, sure-sighted critic, every worker whose deeds are perma- 
nent and memorable —these all bring their best in tribute to jour- 
nalism ; and there are golden seasons too, and open doors to 
great reputations and distinctions within its Briarean reach. 

But there is polarity in all things, and so we shall find it pro- 
portionately developed in journalism. They who best value its 
energies and most wisely applaud its achievements, soonest mark 
its infirmities, and most sorely bewail its perversions and pre- 
tensions. Not that it is altogether prudent or judicious to formu- 
late such convictions, for journalism is not habitually patient 
or magnanimous under the most considerate criticism; and 
Lynch law, after its kind, retaliates as naturally among the met- 
ropolitan “dailies” as among the mining-camps of the Rockies. 
There is a deep and growing belief, however, that there are 
fundamental failures in journalism, that there are portentous and 
perilous abuses of function and misconception of duty, that 
there are infringements and intrusions, both insolent and ineen- 
diary, together with pretensions that threaten private right and 
public well-being. 
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In all this there is no issue raised with journalism itself. Its 
failures and abuses alone are in question, and of these every 
man should judge and speak without fear or favor. 

In the outset we are confronted with its growing insincerity 
and duplicity. Who ventures, now, to go to journalism for di- 
rection in the tangled issues of the day? For journalism has 
become, very generally, the voice and echo of party —the veriest 
slave of the “Ring,” that leprous excrescence of modern munici- 
palities. There is no longer a patient, lucid discussion of under- 
lying principles, as in the days of the old “ Federalist.” Party 
organizations have come to find their focal points no longer in 
principles and measures, but in men and spoils. Patriotism 
seems to have utterly gone out of politics, and left ravenous lust 
of office, plunder and power, as the sole centripetal, organizing 
forces. Journalism cannot rise higher than its fountair-springs 
of subsistence. It, in turn, is in subjection to cliques of traders 
and manufacturers, and rings of stock-gamblers and monopo- 
lists. The “ great dailies” are often reduced to the business of 
as many organs, turning out their prescribed ditties according 
to the pleasure of the master-grinders. How many of them 
shamelessly, even ostentatiously, wear the sinister livery of 
servitude to this or that money-king! What pregnant secrets 
of partnership and mastership might not be excavated from 
among the fiscal records of these lordly and imperious establish- 
ments! Will a discreet man learn his lessons in polities, of men 
and measures, will he square his investments after the leadings 
of current journalism? How shall it expose and denounce the 
sly tricks and spoliations of directors and monopolist-officials, 
in the plundering and dilution of stocks which are the people’s 
properties, in the perversion and defiance of legislation, in 
the violation of charters, in the unsettling and destruction of 
values by “corners” and “combinations,”— the ghoul-like tam- 
pering with food and fuel between producer and consumer— 
how shall journalism undertake to do any or all of this while it 
is lawful thrall and property of “ring,” clique, “corner,” or 
monopolist? Clearly, a power greater than journalism has thrust 
a golden ring through its nose and leads it, exclusive chattel and 
creature. And what can journalism, manacled and branded as 
private property, or in bondage to its advertisers, say bravely, 
or worthily, or trustfully, about anything, so long as its fetters 
chafe and constrain? A voice that has its price on Change can 
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no longer be depended on as guide and monitor for the people. 
Until journalism breaks loose from all equivocal and venal affili- 
ations, it must be shorn of its moral dignity and content itself 
with a languishing and spasmodic influence. 

There is, further, a growing dogmatism and imperiousness 
of utterance, a stretch of the judicial function, altogether at 
variance with its limitations and constitution; for journalism 
never deliberates, always shoots on the wing, plumes itself on 
the extempore quality of its conclusions, boldly improvising where 
slower wits advance with cautious painstaking, and falling back 
upon some reserved monopoly of intuition where the people hesi- 
tate and consider. For journalism is nothing unless it is imme- 
diate, “quick as a wink,” in its methods; so it anticipates and 
supersedes all slow-going plodders. Is there an entanglement in 
diplomacy at Berlin, at the Bosporus, at Lima,— anywhere ? 
The next morning’s editorials have solved all perplexities, 
unraveled all intricacies, and henceforth there is plain sailing. 
Are the British Cabinet and Parliament, and people too, tor- 
mented and baffled with a certain Irish landlord-tenant ques- 
tion? Journalism bristles with ultimate decisions, cut and 
dried, and warranted specific for any emergency. Indeed, it is 
become a standing wonder to simple minds why these bewildered 
parties with such blundering obstinacy shut their eyes so steadily 
against these head-lights of journalism! The four years’ horror 
of rebellion and civil disintegration was, at any given stage from 
Sumter to the final collapse, under the finality of the same mys- 
terious power; and at any moment the belabored Executive 
might have found relief and victory under its direction. The 
unprecedented campaigns of the great German-French war ad- 
vanced under a continuous cross-fire of journalism, and Von 
Moltke’s profoundest strategy suffered from its scathing cen- 
sures, until, under some contingency, Paris was engirdled and the 
treaty of peace and conquest duly signed and ratified. A melan- 
choly instance of this insolence of dogmatism was developed 
while the life of President Garfield was in hourly suspense. 
Journalism took the ease in hand, crept into the sick man’s 
chamber, into the memorable Long Branch train, into the sea- 
side cottage, into the councils of attending surgeons; button- 
holed nurses, servants, apothecaries ; followed probings, incis- 
ions, dressings and prescriptions, with oracular comment and 
unabashed dogmatism, until it almost came to appear that 
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journalism actually had the case in hand, and, under different 
conditions, might have rescued the heroic sufferer. Men grown 
gray in field and hospital surgery, practitioners of world-wide 
reputation,— all went for nothing. Science with its utmost pene- 
tration was rudely jostled, and then ignored. But journalism 
kept up its effrontery and pretension until the last, with its per- 
petual diagnosis and prognosis, its bulletins and decisions—a 
long drawn-out torment and aggravation to the suffering peo- 
ple, a scandal and offense to the medical profession at home and 
abroad. 

This disposition is specially active when critical causes involv- 
ing weighty issues are undergoing adjudication in the various 
courts. It is not without significance that judges habitually 
caution juries to avoid “the papers.” For there is a double trial 
progressing, one before the constitutional authorities, and an- 
other before the juries of journalism. Who can undertake to 
measure the deleterious results of this meddlesome, incendiary 
intrusion? If justice is the end sought, the judiciary is either 
competent, or it is not. There is constitutional presumption, 
however, of its absolute competency, notwithstanding journal- 
ism steps boldly into the halls of justice, sits down beside the 
“enthroned majesty of the law,” tampers with testimony and 
procedure, muddles and inflames public opinion, sometimes 
unsettling the stability of jurisprudence by its own antagonistic 
verdict, even converting the criminal into a martyr, or robbing 
the innocent of due vindication. A flagrant example of this 
maladroit temper is the latest, and a distinguished jurist in 
Washington, before whom the Government prosecution of the 
Star Route frauds is now going forward, has placed on record 
his official protest against the dangerous and revolutionary 
intrusions of journalism. Indeed, it is quite conceivable that 
such a condition of public opinion might come to exist as should 
virtually nullify the judiciary, and, for the time, make place for 
the anarchy of journalism. 

As conservator of language and literature, journalism is 
deeply in default Under some insidious “ blood-poisoning” at 
the “wells of English undefiled,” or some malign infatuation, it 
now runs to coarseness and slang. No scholar questions the use 
and value of strong words and popular idioms. They go into 
the bone and sinew of expression—give it momentum and pene- 
trative energy. But there remains a necessary instinct of 
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selection and discrimination which rejects coarse, clumsy catch- 
words and strong phrases of toil and traffic, which insists upon a 
pure coinage of unadulterated and legitimate quality. Journal- 
ism, in the hands of the educated and thoroughly schooled, has 
no need of meretricious and slovenly by-words and expedients. 
The English of Cobbett and Franklin, of Landor, Newman, 
Hawthorne, and Webster, needs no reénforcement. 

Every-day journalism spreads farther and wider its corrupt, 
mongrel vocabulary, and words and phrases are found in edi- 
torials and the honor-places of the foremost “ dailies” which no 
liberality of scholarship can excuse or tolerate. English jour- 
nalism, until very recent date, seems to have escaped this 
epidemic; but, at home, since the death of Bryant and Ripley, 
journalism has, little by little, fallen into loose ways, until 
recklessness of statement, exaggeration, contortion, distortion, 
and chronic hysteria have come to mar the fair beauty and 
symmetry of idiom and construction. A long, repulsive memo- 
randum of bad, spurious words,—very “tramps” of speech, slang 
phrases and idioms,—lies before us while we write, recently 
gathered from leading editorials of the “great dailies”; and 
there seems no promise of purer usage until this present rage 
for eccentricities and sensationalism passes away. 

A far graver matter is the attitude of journalism toward 
public morality. In its business of news-telling it has come to 
drop all distinctions between wholesome, necessary intelligence 
and that which corrupts and contaminates. It has lost the old 
sensitiveness and reserve concerning sex, and has become habit- 
ually guilty of indecent exposure of transactions and behavior 
from which healthy souls shrink in disgust and abhorrence. 
Journalism has no immunity from the general laws of modesty 
and purity, and no man may rightly print and publish that 
which he would not tell his wife and children face to face. Our 
“dailies” at present are rarely fit for home-reading without 
thorough expurgation. The minute and filthy reports of scan- 
dalous trials alone constitute a flagrant and unpardonable offense 
against public morality, and should be made indictable and sub- 
ject to sharp and severe penalties. Mr. Comstock and his asso- 
ciates are busily wiping out, here and there, sly, furtive driblets 
of vicious and obscene literature; but what can their little mops 
achieve against this perpetual, foul flood-tide of journalism? 
The Hayden and Malley trials suffused the whole community 
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with their deadly infestations. Who shall antidote or disinfect 
after such contagion,— what moral prophylactic resist the virus of 
such soul-poisoning ? 

Journalism has thus become propagandist of all manner of 
indecency, unnamable outrages and crimes of most shameful 
sort, that breed from the very telling. It forgets that ten 
thousand things are taking place all the while which are rightly 
and necessarily veiled in wholesome secrecy; that nature hides 
the viscera and vital processes, as cities bury sewage and all 
manner of offensive waste. Yet journalism plucks off the roof, 
and pulls down the walls and sheltering partitions, and wan- 
tonly lays bare all defilement and consuming lust of poor human 
nature, as if it were, forsooth, a beneficent and philanthropic 
duty. This is neither a healing nor a purifying process. Itisa 
perpetual stimulant to pruriency and vice. In its very essence it 
is degrading and seductive. It is a disclosure of the under-world 
at low tide, when all hideous, excrementitious, sickening things 
are made manifest, and pollution fills the air. The moralist and 
philanthropist together ery out against it as a crime. These and 
the Christian churches have a rightful voice in the matter, and 
justly demand a hearing. In our great cities are groups of men 
and women desperately grappling with the “social evil,” reach- 
ing out saving hands to the falling and fallen, through “ mid- 
night missions” and “houses of mercy.” What is journalism 
doing for them? And yet pugilism, with all the multiplied 
abominations of the “ prize ring,” fills column after column of 
these “leading dailies,” and the shocking details of brutal 
encounters, worked up with professional elaboration, are flashed 
over the wires of the ‘* Associated Press” into every nook and by- 
way of the land. 

In this connection “hanging days” at once suggest them- 
selves, when journalism magnifies its office in a melodramatic 
“improvement” of these frightful occasions ;—following the 
condemned, from the setting of the grim death-watch, with 
sleepless eyes and vampire persistency, at meal-time, catching 
every chance or privileged word, intruding upon the closing 
solemnities of religion, and winding up at the foot of the gal- 
lows with the last convulsion of the dangling victim before the 
ghastly business is over. These, indeed, are journalism’s fattest 
days, when millions, through its eyes look upon terrors and 
abominations no prison-walls are high enough to hide or wrap 
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in merciful secrecy. No hero or statesman breathes his last 
with such oppressive éclat as the vilest murderer at his rope’s 
end. Not that justice should do its work in a corner, or the 
terrors of the law be shorn of their fiereeness. Only this: that 
the world has not at this late day to learn the paralyzing 
sequences of all brutal exhibitions on the general conscience, 
whether of legalized executions, or bull-fights, or the prize-ring. 
Yet it remains for journalism to make profitable account of 
these pest-breeding plague-spots, putting money in its purse, 
while the people wonder and grieve. 

With the elaboration and subtle organization of its forces, 
journalism has developed an inordinate hunger and thirst for 
gossip; indeed, we are in danger of becoming a nation of 
gossips. Trifles, trivialities, and tattle, like the plague of 
locusts and grasshoppers, swarm through the columns of our 
“leading dailies,’ and the more commanding and lordly the 
journal, the stronger and steadier the pressure of gossip. Mr. 
Emerson, with his characteristic certainty of touch, laid bare 
this infirmity when he said, in substance, that no one could 
afford to lay down Plato to give time and place for the chaff and 
litter of the “ dailies.” The village bantling, with its scant hun- 
dreds of readers, plays “ Asmodeus” in its own little way; and 
the insufferable particulars of back-doors and farm-yards, the 
monstrous calf, the inevitable snake-story, the collisions of 
bruisers and disreputables, the coming and going of the innu- 
merable nobodies, the raiding of a melon-patch or a dozen silver 
spoons—all are duly and industriously woven into the diurnal 
web of “local items,” “ paragraphs by the way,” and served up 
to the omnivorous people. Such papers become neighborhood 
“exchanges,” where everybody and everything are rudely pla- 
earded, pilloried, and stripped in stark notoriety. The vile 
influence spreads and penetrates, and little communities become 
trained in detective service so effectively that the social atmos- 
phere grows asphyxiating and intolerable. Hundreds of these 
gossip-breeding sheets lately passed under review, one after 
another, and the same Little Peddlington temper buoyed them up 
with local miasmas and malarias. 

Apply the same experiment to an armful of the “great dailies” 
gathered from the cities — North, South, East, and West; run 
the pencil through telegrams, letters, and items, which are con- 
fessedly sheer gossip in which a healthy public intelligence can 
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have not the remotest concern, and a full third of the letterpress 
disappears. All this is worse than waste; and busy people must 
grope and worry through it,—a very sargasso sea,— hunting out 
the currents of legitimate and useful news. That the virus 
spreads is plainly demonstrated in the latter-day nuisance of 
“interviewing,” with its indelicate and offensive parading of per- 
sonalities, of appearance, presence, and conversation. Even the 
sanctities of domestic life and marriage suffer violence, and pro- 
fane eyes become as familiar with bridal trousseaux as the ladies’ 
maids themselves. The same hungry eyes peer into private houses, 
study banquets, balls, teas,—read the tempting menus by this 
great caterer, criticise the “decorations” by that crack florist, 
note the brands of champagne, audit the very sum-total of the 
outlay,—very much as spectators in the parquet and boxes dwell 
upon scenes and tableaux behind the theater foot-lights. 

It is, of course, urged that competition and the insatiable 
hunger of the people for such disclosures force journalism into 
such contemptible straits in these untidy directions; and that if 
people insist upon gossip, the papers must supply it, or go to the 
wall. This is of the same piece with corner-dram-shop logic, 
and the thrifty conservation of the tippling interests. It is a 
pretty circle, to wit: the papers promote and feed gossip- 
hunger, therefore they must provide for it! 

There is a further gravamen in the encroachment of journal. 
ism upon the Christian Sunday. It goes without saying that, if 
journalism has any religious convictions, they are too often nega- 
tive and colorless; and that ecclesiastical outlaws find easier access 
and warmer welcome within its penetralia than evangelist or 
churchman; and, further, that the most thoroughly reported 
speakers of the day are anti-Christian eccentrics and revolu- 
tionists. But Sunday journalism touches the public yet more 
deeply in the same direction. It is of yesterday, yet it has 
spread like prairie-fires, until it has captured nearly every city in 
the land. It does not proceed upon any alleged short-coming or 
incompetency of the pulpit. It does not pretend to be religious, 
like the sacred Sunday concerts, with their opera-bouffe pro- 
grammes. Nor does it propose to reénforce or supplement the 
preacher and evangelist. It is avowedly and offensively secular. 
It is a direct and deliberate bid for the popular eye and ear in 
competition with the pulpit. It is a marvel of sagacity and 
catering, with its spiced dainties and luxurious menu, No week- 
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day issue spreads such atable. It is simply a masterpiece of 
diversion and entertainment. Its make-up is the triumph of 
seductive art. Memorable verses, brilliant tales and novelettes, 
racy gossip, with salacious flavorings of mischief and scandal 
| in high and low life, sea-flittings and watering-place delights, 
! oddities and outlandish provincialisms, provide a whet and 
stimulant in every column. There is small profit in urging that 
the pulpit is not raconteur at large, has other business than 
diversion and recreation, that it does not undertake to deal in 
narcotics or exhilarants of the sensuous kind, that‘it does not 
act upon the same plane, nor in the same sphere with journal- 
ism. Certainly no rivalry or competition can exist between 
them. But the pulpit may suffer violence and sinister out- 
rage; may be coughed down or derided by profane invasion. 
Dull sermons alone are not emptying the churches; but Sunday 
journalism creeps into houses before breakfast, and spins well 
its web of thrall and glamour before morning service. More than 
half a million of these anti-church emissaries are peddled from 
the metropolis alone every Sunday, and the same kind of work 
is going on in every considerable city in the Union, until their 
malicious influences, reaching out from many centers, everywhere 
touch hands. Theaters and drinking-saloons, with most places 
of traffic and industry, are closed on Sunday. It remains for 
journalism alone to resist the unanimous conclusions of Chris- 
tian people and profane the Lord’s day in its greed of gain. 

Our critical and review literature abounds in surprises and 
humiliations. In the outset we are confronted with the influence 
and wide diffusion of the English reprints,—all, from time im- 
memorial, boldly “appropriated” in some high-handed way, 
which elsewhere might be pronounced pillage plunder. For 
generations the great English reviews and quarterlies, cheaply 
reprinted, have formed the staple and substance of our scholarly 
reading. Many of our most serviceable and widely circulated 
“weeklies” and “monthlies” draw their entire contents from 
foreign sources. The later English periodicals — the “* Nineteenth 
Century,” the “Contemporary Review,” the “ Fortnightly” — 
are already added to our list of cheap reprints, and bring us the 
freshest, strongest work of living writers abroad, at a trifling 
cost, for our libraries and reading-rooms. 

With some misgivings, we must admit that even the NortH 
AMERICAN itself, Nestor, facile princeps, in our own review 
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literature, represents no school or well-spring of thought or con- 
viction. It has the lithe bearing of an athlete or free-lance in 
letters, without philosophical or religious affiliations ;— proves 
to be, in fact, a sort of academic rostrum, giving place in turn 
to all types and patterns of idealists, scientists, publicists, intel- 
lectual busy-bodies in general, in motley, puzzling procession. 
Like the deliberate and preparatory discords of the musician 
waiting in perpetual suspense for due harmonic resolutions which 
never follow, the NorTH AMERICAN registers the clashing, con- 
tending forces struggling at white heat in our social evolution, 
without once giving ery of “land ahead,” where solid foothold is 
waiting at last. “ Blackwood,” “The Westminster,” “The Lon- 
don Quarterly,” represent from the outset a logical, coherent 
literary history. Gifford is written as firmly into the literary 
history of his times as Junius or Erasmus; so is Christopher 
North. But where shall we look for parallel lines at home? 

Here and there a safe, snugly-reefed “ denominational” re- 
view holds its monotonous course along Dutch canals or easy in- 
land waters, drowsily unconscious of the great outlying world- 
life, itself unfeeling and unfelt. But we look wearily and in 
vain for large, roomy places, where academic and university 
culture may ripen their best fruits and find welcome in harmoni- 
ous, well-blended fellowship; where there may be concentration 
and conservation of moral and intellectual energies beating from 
a common heart and lighted from the same altar-fires. Ifwe are 
children and represent a civilization still in r undabouts, as cer- 
tain Old World wiseacres fondly hint, the strongest presumptive 
evidence of it lies in the history and actual condition of our 
journalism of scholarship and criticism. 

For it must be admitted that our most noteworthy achieve- 
ments in this direction lie in our great pictorial monthlies,— pie- 
ture-books, in short,— which overspread the Continent and have 
effected a lodgment in Paris and London. These, confessedly, 
owe their éclat rather to the burin of the engraver and the 
invention of artists than to the inspirations and fascinations of 
literature. A new canon of criticism comes with the new de- 
parture, for it is no longer inquired whether a contribution is 
well-freighted with thought and knowledge — whether it touches 
fresh springs of suggestion; but, “ whether it will illustrate 
well,” —“ whether the-Etchers or the Palette Club can make 
anything out of it.” 
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Illustration is vital to literature, beyond question. But there 
are two kinds: one is esoteric, glowing within the texture of 
literary work, quickening and kindling all minds with weird 
witchery, as in “ Comus,” “ The Tempest,” “ Noctes Ambrosiane,” 
“The Marble Faun.” Such work is structurally illustrated with 
living pictures adapted to the varying fancy or capacity of each 
reader. Then there is another kind, which is purely explana- 
tory, statistical, cicerone-like, too often helping out feeble idioms 
and pulseless periods, making up for intellectual sterility and 
dryness by a costly profusion of vignettes and sketches. These 
monthlies too steadily lean toward this latter direction, trust- 
ing to the attraction of strong pictures outside the letterpress, 
rather than to articles which contain their picturesque qualities, 
as flowers contain their hues and fragrance. Hence it is that, 
while hunting for intellectual refreshment and invigoration, we 
are put off with decorative expedients, a metaphorical powdering 
and rougeing to conceal the absence of characteristic graces; 
that editors are driven to make much of realistic work of any 
kind which opens up business for the engraver. So we have a 
thousand facts, studies, characteristics, reported in most expen- 
sive and elaborate pictures, which, while they edify the simple 
and illiterate, supply at best only a mild recreation for the 
thoughtful and educated. These great monthlies press and push 
for the front, not in the large, chivalrous rivalry of letters, but 
for the latest sensation in chiar-oscuro, the exhibition of a new 
“manner” or “handling” of some pet engraver, the exploiting 
of some fresh and unhackneyed designer. Our critical and 
literary journalism lies, as yet, in bondage under provincialisms. 
That somewhat nebulous quantity, the New England mind, 
Knickerbocker traditions, “the Great West,” the imperious 
“South,” and now the vaunted “Golden Gate,” each in turn 
leaves a narrowing, astringent impress upon the literary and 
scholastic outgrowth of our day. Perhaps it will be time 
enough to look for the characteristic journalism of our people 
and institutions when libraries, museums, art galleries, and 
symphony-oratorio halls are well distributed, and doing their 
slow but fundamental work among the masses. Its future is 
necessarily a matter of puzzling, yet very hopeful conjecture. 
Evidently, however, before journalism stands unchallenged as a 
supplemental fourth estate, working out the great problems of a 
regenerated society in harmony with the family, the church, and 
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the state, there must follow a radical paring away of many hurt- 
ful, jarring elements of misdirection, and a wiser recognition of 
its responsibilities to the permanent interests of civilization. 

In the spirit of no blind optimism we may forecast that day 
in which there shall be full deliverance from all partisan poli- 
tical bondage, with great truth and fearlessness of utterance; 
a duty and dignity, star-like in their exaltation above the foul 
handling of ring, corner, or monopolist; an unswerving con- 
science of paramount fidelity to the people in the promotion of 
culture, purity, and true manliness. Its light shall not lure men 
to evil, but shine full and fairly on all highways to better, nobler 
living. 

All holy, wholesome influences of family church, and state 
shall turn toward and rejoice in that light as tields and vineyards 
rejoice in the sun, until, in the ripening of times and epochs, 
wafted to every home and heart, its multitudinous leaves shall 
help for the healing of the nations. 

GEORGE T. RIDER. 
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THE SUPPRESSION OF VICE. 


MR. COMSTOCK. 


In the year 1872, being then a salesman in a mercantile house, 
I found that many of my former associates had been morally 
ruined by demoralizing publications, while others of them had 
been arrested for peculation from their employers, in order to 
indulge their passion for gambling. On investigation, the fact 
was developed that there was a very large and systematic busi- 
ness, of the most nefarious character, carried on to corrupt and 
destroy the morals of the young. With the first arrests which I 
caused to be made came strenuous opposition. I soon learned 
that there were one hundred and sixty-five different books of the 
vilest kind published in New York and Brooklyn, and four thou- 
sand dealers engaged in disseminating this matter all over the 
country. I had neither money nor influential friends, yet I re- 
solved that “something must be done” to save the youth, and, 
knowing that the Young Men’s Christian Association was founded 
for the purpose of helping and saving young men, I invoked 
the powerful aid of that organization. Providentially, as I be- 
lieve, my letter fell under the eye of Morris K. Jesup, Esq., who 
personally sought out the writer, and, having acquainted himself 
with the facts, not only furnished means with which to carry on 
the work I already had commenced, but also called a meeting of 
prominent citizens to deliberate upon the questions involved. At 
this meeting a committee was appointed to direct and supervise 
the work ; but soon it became apparent that the evils to be warred 
against were of such a magnitude as to demand a more effective 
organization, and accordingly in the ensuing year the Society 
for the Suppression of Vice was founded. It was incorporated 
by the Legislature of the State of New York, May 16, 1873, the 
incorporators being Morris K. Jesup, William E. Dodge, Jr, 
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Howard Potter, Jacob F. Wyckoff, Charles E. Whitehead, Cephas 
Brainard, Thatcher M. Adams, William F. Lee, J. Pierpont Mor- 
gan, J. M. Cornell, Elbert B. Monroe, George W. Clark, Cornelius 
R. Agnew, and R. R. McBurney, of New York; and Moses S. 
Beach and Henry R. Jones, of Brooklyn. Since its organization 
about two hundred and fifty gentlemen of equal respectability 
have been added as members. 

The title of the society shows its object —the Suppression of 
Vice—“ the enforcement of the laws for the suppression of the 
trade in, and circulation of, obscene literature and illustrations, 
advertisements, and articles of indecent and immoral use, as 
may be forbidden by the laws of the State of New York, or of 
the United States.” 

About one-half of all the crimes which it is the province of 
this society to suppress are perpetrated through the agency of 
the mails, and consequently, since March, 1873, the chief agent 
of the society has been commissioned a “special agent,” or 
inspector of the Post-office Department (without compensation), 
charged with the enforcement of all laws prohibiting the trans- 
mission of obscene matter, and the conduct of the business of 
lotteries and fraudulent schemes, through the mail. 

Our agents, when appointed by the sheriff, are “ peace officers” 
under the provisions of the Code of Criminal Procedure. So much 
for the objects and powers of the society. We come now to 
consider the methods it employs for the attainment of its objects. 

Our aim has been to procure the enactment of good laws 
against these crimes, and then vigorously and zealously to enforce 
them. The question here occurs, Having secured these stringent 
laws, how have you carried them into effect? We answer, by the 
same methods which have ever been employed by zealous minis- 
ters of the law, and in entire conformity to the lines of procedure 
approved by the courts long before we came into existence as 
an organized society. We hold it to be our duty simply to see 
that the laws are executed, both the State laws which prohibit 
any person selling, lending, giving away, exhibiting, or having 
in his possession, for illicit purposes, any obscene book, picture, 
pamphlet, paper, ete.; and the United States law, which prohibits 
depositing, or causing to be deposited, such articles in the 
mails; together with the laws against lotteries and gambling. 

The first element in a case under these statutes is information 
that a crime is being committed. This is found most frequently 
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in the public advertisements in the newspapers, or in printed or 
written circulars. Often the information is supplied by a citizen, 
who makes a complaint that some youth has been ruined. Again, 
a parent or teacher finds some of these obscene publications or 
other objectionable articles in the possession of his child or 
pupil, and demands that the vender be prosecuted. 

It is not enough that a complaint is lodged against a party 
that he offers, for a consideration, to supply these illicit wares. 
The point we have to ascertain is whether the party complained 
of is actually engaged in conducting any of the schemes which 
it is our province to suppress. His advertisement says that he 
is, and we take him at his word; and having ascertained that 
a party is thus regularly engaged, we seek to obtain legal evi- 
dence of the fact. This is done by purchasing the articles 
which the party advertises to sell (if he does advertise), and in 
the manner proposed by himself. To illustrate. When we began 
operations, hundreds of individuals were advertising “ Rich, 
Rare, and Racy Books,” and often the titles of these books were 
given, always in the printed circulars. The advertisement, or 
the circular, would direct the intending buyer to send the price 
named, or to eall at such a place. This was an invitation to the 
public to come and buy, and we, or our agents, as a part of 
the public so invited, did buy these wares, thus procuring for 
the ministers of the law conclusive evidence that the statutes 
were being violated. We have not asked the dealer in illicit 
articles to procure for us a thing that he had not in stock, or 
that he did not offer for sale, but we have aecepted his invitation 
to come and buy of him the things which we find that he has, 
the very possession of which is a violation of law. One point I 
beg the reader specially to note: We do not offer any person any 
inducement, beyond exact compliance with his own terms, to 
violate the law; neither do we ask any one to get what he has 
not, or what he does not deal in; nor do we approach any person 
unless we have probable cause to believe that he is violating the 
laws. 

A short time ago there was in Broadway a lottery office, 
which was conducted in the full light of publicity ; it has since 
been suppressed by the society. The managers of this lottery 
advertised extensively, and, as an inducement to the public to 
come and buy their tickets at two dollars each, offered prizes of 
many thousand dollars. A line of ticket-buyers might be seen 
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any day waiting their turn, often attended by uniformed police- 
men to maintain order. To procure evidence against this con- 
cern, one of our men must take his place in line, and do as every 
one else did, viz.: state the number of tickets he desired, and, 
when they were handed to him, pay for the same. These in- 
stances fairly illustrate our methods for the enforcement of 
State laws. 

Now for the United States laws, and the course of procedure 
we follow in securing their enforcement. What have we to say 
of the mode of securing evidence here? How about “ decoys,” 
“inducing men to commit crimes,” and “tampering with the 
mails,” of which we hear so much? 

The offenses which we seek to suppress are brought to our 
notice either by advertisements in the newspapers, or by written 
or printed cireulars containing the titles and prices of obscene 
books or other illicit articles, or by getting hold of objectionable 
material, sent perhaps to some child through the mail. There is 
no such thing as “tampering with the mails” practiced by this 
society or its agents, nor has there ever been. Ex-Postmaster- 
General James, in his address at our last annual meeting, effect- 
ively disproved that accusation. 

We follow Greenleaf “On Evidence,” and Russell “On 
Crime,” in preparing evidence against these criminals. Of 
course each case stands by itself: there are always peculiar cir- 
cumstances, which require a more or less different procedure in 
each. But the general practice of the society is to order the illicit 
publications and other articles by letter, precisely as the party 
advertising directs, and then to observe the rules laid down by 
the jurists just named, in the matter of preserving copies, 
mailing, etc., so as to make the correspondence strictly legal 
evidence. 

All matter sent sealed through the mails is inviolable. The 
dealers in illicit wares usually collect names from school and 
college catalogues, by purchasing old letters from other dealers, 
or from advertising agents, or by sending out circulars offering 
prizes for lists of names of young people. They then emit cireu- 
lars, often in thousands, in sealed envelopes, addressed to these 
names, offering their prohibited wares. Suppose a girl at school 
receives one of these circulars; she sends it to her father, who 
brings it to us. Here is probable cause. Now, suppose we go 
and find the clerk who wrote the address on this envelope. He, 
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as the custom is, will say that he did not know what inclosure 
the envelope contained, inasmuch as it was sealed when it came 
into his hands ; but he fully identifies the address. Most people 
will say, Here you have a perfect case. Yes, if we can bring 
that innocent girl from her school, and compel her to go into 
court to testify as to receiving the obscene thing by mail. 
Again, if we use the envelope thus brought into the case, we 
must set the name and address in the indictment, and couple the 
name of this girl with this vile thing so long as the record of the 
court endures. Who would consent to such an outrage ? 

We take the child’s place, and do just what she has been 
asked to do, viz.: write to the fictitious address given in the cir- 
cular—it is almost a universal practice with these scoundrels to 
cloak their identity with fictitious names—and send the price of 
the article advertised, giving the address to which it is to be 
sent. In so doing we aim to find out, first, whether the articles 
are illicit, and secondly, whether they are sent by the United 
States mail. We do not write, “Send by mail”; neither do we 
ask for anything the party does not offer for sale: we simply 
write to the fictitious address given in the cireulars for just 
what is advertised in the circulars, and in the precise form there 
prescribed. We thus secure legal evidence, check the stream of 
corruption that is flooding the land, and at the same time save 
the child from disgrace. 

To apply these tests, under our oaths of office, is not “ de- 
coying,” but is “testing” to see if the laws are indeed vio- 
lated, and, if so, securing, at the same time, the means to check 
the evil. 

The necessity for the existence of this and like societies is 
found in the hundreds of gambling hells, the defilement of evil 
reading, and the thousands of influences which threaten the 
morals of the young. Public sentiment must be aroused against 
the publication, in the newspapers, of the sickening details of 
hideous crimes ; against the contagion, worse than yellow fever, 
coming from the weekly illustrated “criminal papers”; against 
the low and debasing theaters; against the indecencies of the 
concert dives; against the crime-breeding pestilence of the 
“half-dime” novel and boys’ story-paper; against the blas- 
phemies of infidel publications ; against all schemes for corrupt- 
ing the rising generation, ere the community can call on this 
society to disband. 
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What has the society achieved? The plates for printing and 
illustrating one hundred and sixty-three out of the one hundred 
and sixty-five obscene books published ten years ago, have been 
seized and destroyed. The other two works were destroyed by 
the owner, through fear, as we have ample evidence to believe. j 
More than twenty-five tons of contraband matter have also been ' 
seized and destroyed. Every photograph gallery and other es- ; 
tablishment where obscene pictures or indecent articles were 
manufactured has been closed and their stock confiscated. Up- 
ward of six hundred and fifty persons have been arrested. Nine 
lotteries, claiming an aggregate income of ten million dollars 
per year, have been forced to close their offices in New York 
City. More than one hundred policy and gambling places have 
been raided, and their properties seized. Scores of men and boys, 
who formerly thronged the streets selling obscene and indecent 
matter, have been driven out of business, while shop-windows 
have been cleared of many of their objectionable features. Sev- 
eral of the more indecent papers have been suppressed, while 
nearly all publications have been purged of indecent advertise- 
ments. Over sixty abortionists have been arrested, and all but 
a few convicted and sentenced. We have secured for the public 
treasury $63,931 in fines, while bail bonds to the amount of 
$50,900 have been forfeited, up to January 1, 1882. Since Janu- 
ary lst of the present year we have made eighty-seven arrests. 
All this, and more, has been done, at an expense of only about 
$7,000 per year, all raised by voluntary contributions. There yet 
remains much to be done. This society has earned for itself a 
name, and has made an honorable record. It has shown what 
can be done, by patient, persistent effort, toward saving the 
young from contamination. Can philanthropists withhold aid 
and sympathy from so worthy a cause? 


ANTHONY COMSTOCK. 


MR. FROTHINGHAM. 


Mr. Comstocr’s statement is clear, terse, and authoritative. 
He is a man of purpose, convinced and resolute; backed by a 
powerful organization as well as by a decided moral sentiment, 
which is prudent, sagacious, and careful to keep well within the 
limits of existing law. His supporters are men of character; 
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his aims are high; his ends are worthy the objects he has in 
view, and in the main commend themselves to judicious minds. 
It must be remembered that many who disapprove of the specific 
methods adopted by the Society for the Suppression of Vice, and 
who find fault with the philosophy which lies at the foundation 
of all partisan moral action, heartily rejoice at the discomfiture 
of immoral practices. They are glad to know that obscene 
books cannot be published ; that indecent publications are driven 
from the market; that establishments where foul pictures are 
manufactured are closed; that lottery-shops, gambling-saloons, 
dens, and shows are shut up; that vile papers are put out of cir- 
culation; that the horde of panders to human lust is diminished ; 
that the community is purged of offenses against purity. Every 
indication of increasing virtue in society is hailed by them with 
a heartiness of satisfaction which frequently disarms a prying 
inquest into the means by which results so laudable have been 
reached. They criticise with reluctance; never, unless compelled 
by a sense of duty to fine moral considerations. 

Such persons as we have in mind are more than ready to pay 
prompt and cordial tribute to the qualities enlisted in the agita- 
tor’s cause ; to his fortitude, courage, persistency, patience, zeal. 
Such traits, always interesting, deserve to be called admirable when 
employed on the side of public virtue, as in this case they are. 

Nor are thinking men disposed to quarrel with incidental 
means used by the earnest champion for the accomplishment of 
his purpose, though to a very scrupulous conscience they might 
be objectionable. An old proverb says that everything is fair in 
war, “ Inter arma silent leges.” General Wolseley, as a private 
gentleman, would not, we presume, harm a fellow creature, but 
as a soldier he makes dispositions that involve the lives of thou- 
sands. To lurk, deceive, spy; to conceal, disguise, misinterpret 
motives; to present a false front; to feign and maneuver; to 
assail an adversary’s weakest points; to flank positions that can- 
not be attacked; to evade strong arguments of the other side, 
and magnify feeble ones on his own; to place an enemy in an 
injurious light, is part of the controversialist’s trade. The 
polemie is rarely just. The reformer is usually a fanatic. He 
has a foe whom he is trying not to understand, but to defeat ; 
not to convert to friendship, but to kill. He is a hater, a fighter 
who must be judged by the rules of his profession, not by the 
standards of private conduct. 
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It is, moreover, a satisfaction to be assured that the “special 
agent” of the Society for the Suppression of Vice respects the 
mails, which belong not to any class of citizens, however wise 
and good, but to the whole people. “All matter sent sealed 
through the mails is inviolable.” Such is Mr. Comstock’s declara- 
tion. In accordance with it, his energies are, of necessity, 
limited to intercepting objectionable publications destined to the 
mails, and to arresting such publications when issuing from local 
post-offices. He can guard the entrance and the exit—no more. 
His war is against publishers, near or distant; to see that no 
forbidden matter gets in or gets out. This is technically legiti- 
mate, as all must admit who give thought to the subject. 

Now, having said so much by way of commendation, we may 
be pardoned a few words of criticism, addressed not solely to 
Mr. Comstock and his friends, but to all who oceupy the senti- 
mental ground of aggressive moral reform. 

In the first place the position assumed by these champions is 
that of belligerency. The rules they adopt are rules of war. Of 
course their tactics are those of war: exceptional, therefore, and 
provisional. They are combatants, not arbitrators, not regen- 
erators, not scientific elevators or improvers. Their efforts, con- 
sequently, are partial, to say nothing of their roughness and 
violence. A certain measure of inhumanity, of indiscriminate- 
ness, of wrath, enters into their operations. They confound 
actions with motives. They cannot take time to investigate 
causes. Their business is to strike hard blows, without much 
solicitude, or care as to whether the sufferers be guilty or inno- 
cent. It is the hope of good men that war may give way at last 
to arbitration, and, ultimately, to peace. The war policy belongs 
to neither the Christian nor the scientific dispensation. It is 
essentially uncivil. No victories justify its procedure. The moral 
campaign is liable, on this ground, to the same kind of animad- 
version as the physical. It is barbarous and it is temporary, 
however glorious it may be through the heroism it calls forth or 
the devotion it inspires. No doubt there are evils to be removed, 
wrongs to be righted, stains to be obliterated. The question 
relates to the method of doing the work. Apollo slays the 
python, but with unpoisoned arrows of light. The scientific 
system abolishes inhumanity, but it succeeds by preserving and 
using the rule of reason. It studies while it opposes. Thought 
goes in advance of feeling. It jumps at no conclusion, but pro- 
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ceeds by way of knowledge. However impetuous its hope, how- 
ever ardent its aspiration, it will explain before it attacks; and 
when it attacks it makes victory certain, because the very ground 
of the enemy’s resistance is taken from him. He is outwitted 
and compelled to lay down his arms. The result is that of war, 
but the agencies are those of peace. Its method is persuasive. 

In the next place, the operations of the Society for the Sup- 
pression of Vice are uniformly sectarian in their character. 
They represent the convictions of a peculiar party, a class, an 
order of men,—men of high character and noble purpose, it is 
conceded, but still individuals. Now, it has been questioned 
whether any individuals, however pure or just of intention, are 
entitled to impose their moral sentiments upon their fellow- 
creatures, however infirm or debased, in advance of their social 
development. The rulers may be in goodness far before the 
ruled, and it would be wise for the latter to love the law which 
is set over them; but they must arrive at conviction through 
successive stages of opinion, otherwise obedience is irrational 
and oppressive. Who is so virtuous as to be allowed to forbid 
the distribution of cakes and ale? Mr. Comstock makes fre- 
quent use of the words “obscene,” “ indecent,” and so forth. Are 
we prepared to accept his definition of such words or the defini- 
tion of his society? May they be trusted to declare what is 
“objectionable” and what not? Is their moral standard to be 
received without protest? Are we quite ready for their notions 
of blasphemy or infidelity? Shall we submit our newspapers to 
their inspection? Is the community ripe for their ideas of art? 
Will it allow them to remove “ objectionable features” from 
shop windows? There have already been some odd—some 
people call them ludicrous— performances in that line. What if 
these gentlemen should resolve to put a stop to theatrical enter- 
tainments, to operas, concerts, balls, dances, on the plea that the 
libretto is unclean, the musie lascivious, the motion unchaste. 
Such results are within the limits of possibility. “ The thousands 
of influences which threaten the morals of the young,” is a phrase 
of ominous import. “ All schemes for corrupting the rising gen- 
eration” isa tolerably comprehensive expression which may carry 
tyranny in its body, may mean mischief, in other words. 

Mr. Comstock speaks of procuring “the enactment of good 
laws, and then vigorously and zealously” enforeing them; of 
securing “ stringent laws.” What kind of laws are hinted at in 
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these words? What kind of laws does he encourage us to 
expect? “Blue” laws? We may not be disposed to welcome 
them. There is a prejudice among Americans in favor of laws 
that give voice to the enlightened conscience of the community. 
Statutes which embody the moral dogmatism of a sect are not 
popular, and are becoming less so from year to year; while, at 
the same time, the virtue of the general public is on the 
increase. 

This consideration suggests another point,—namely, the 
amount of opposition excited by moral action which is greatly 
in excess of the established persuasions of good men. Already 
Mr. Comstock’s proceedings have aroused ill will in the bosoms 
of such men, though he has, thus far, arraigned few save flagrant 
offenders. How fierce will be the conflict when his operations 
are extended! The old saying, that the blood of the martyrs is 
the seed of the church, has an ignoble side. Shall we make 
martyrs of the vicious, the depraved, the sensual? Shall we 
awaken the hostility of those who wish us well? Shall we make 
enemies of those who are at heart our friends? There is danger 
lest we offend our real allies; surely it would be a mistake to do 
that. And that will inevitably happen if the policy of suppres- 
sion is pushed to extremes. Persecution has often lent power to 
its victims, and will continue to do so as long as its victims have 
reserves of power or pretext of injustice. Many famous books 
and pictures would have died if they had been let alone by 
hostile critics. The method of attack must, therefore, be em- 
ployed cautiously, and with much wise discrimination, lest evils 
should be augmented rather than diminished, and bruises 
inflicted on sensitive parts of the social frame which should be 
kept sound. 

The conclusion is, that the institution of societies for the 
maintenance of special virtues is tentative and preliminary,— 
serviceable but temporary, and fraught with peril to moral 
interests. The ancient fable of the traveler, the wind, and the 
sun receives here a new illustration. The vehement agitator 
compels the pedestrian to wrap his cloak about him till it will 
protect him against the blast no longer, being torn to shreds. 
The sun induces him to lay the superfluous covering aside. In 
the bleak winter, gangs of men are hired to clear the streets of 
snow and ice. But the rising temperature of the early summer 
dispenses with clumsy appliances and causes the obstruction to 
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disappear. Heat is better than force. Heat is force in a per- 
suasive form. To raise the level of public opinion by the 
influence of teaching, knowledge, character, is the desirable con- 
summation, one not easy of attainment, but nevertheless attain- 
able, as we know from experience. Miss Octavia Hill, whose 
labors among the tenement population of London are so widely 
known, declares that the influence of public opinion is felt in the 
corners of that metropolis of the world, and she believes it to be 
indispensable in the work of social regeneration. The abolition- 
ists of Massachusetts showed wisdom in abstaining from political 
combinations, and consecrating themselves to the work of edu- 
eating the general conscience, being satisfied that laws and 
institutions must at last reflect the moral feeling of the com- 
munity. The result justified their measures. The sources of 
corruption will be dried up as fast as common enlightenment 
proceeds, no faster. There will, of course, be discontent, pro- 
test, clamor, perhaps violence, but these will be short-lived and 
ineffectual. The summer sun draws vapor from the marshes; 
the clouds collect; lightning flashes; thunder rolls; rain falls 
in torrents; the face of nature is covered with darkness ; cattle 
seek the shelter of trees and sheds; the farmer runs to covert. 
Presently the clouds disperse ; the darkness vanishes; the rain- 
bow spans the heavens; diamonds sparkle in the grass; the 
air is fresh; the kine low in the pasture; the husbandman’s 
heart rejoices that the storm came and went as it did. The 
lesson is too obvious to be pressed. Usually evils disappear 
noiselessly, being distanced and outgrown. The silent pressure 
of the public conscience renders resistance unavailing. The 
progress of society is so still, that they only who make note of 
it are aware how swift and sure it is. Immense changes have 
taken place in a hundred years, yet searcely a convulsion has 
been felt. The very existence of the Society for the Suppression 
of Vice attests the moral advance which its future diseon- 
tinuance will confirm. 

We cannot, therefore, agree with Mr. Comstock, that public 
opinion, in proportion to its enlightenment, will demand the 
perpetuation of his association or the final prosecution of his 
work. Should the time ever come when the community shall 
call for the decease of iniquity in the shapes specified by him, it 
will call on his society to disband, for there will be no further 
use for its policy of repression. Offenses will no longer abound. 
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In the meantime philanthropists will jealously watch the pro- 
ceedings of an association whose methods are liable to abuse, 
and fraught with danger to high and delicate interests. 

Let us not be misunderstood. The task of enlightening the 
publie conscience is a very grave one, of vast importance, and 
beset with difficulties. It is the duty of preachers, lecturers, 
teachers of every description, to employ their whole strength in 
this noble work of diffusing light. But as illumination spreads, 
vice will flee away. As “ morning drinks the morning star,” as 
day banishes night, as summer remands the sledge to the out- 
house, so will goodness render badness impossible. We are no 
disciples of the “let alone” philosophy. We are not satisfied to 
drift with the general current of the world’s advance. We 
believe in moral endeavor. Ours is a rational universe, in which 
moral powers should be supreme. That they may be supreme, 
men with live consciences must be active. But no activity is 
fruitful of lasting benefit or harmless, even, which is not fur- 
thered by the laws of reason; and these laws demand freedom 
of intellectual movement, an earnestness born not of limitation 
but of liberty, which regenerates by stimulating the elements of 
good, and letting the limitations of evil drop silently away. To 
diminish the demand is to cut off the supply. 


O. B. FROTHINGHAM. 


REV. DR. BUCKLEY. 


INVITED by the NorTH AMERICAN REVIEW to enter a sym- 
posium for the discussion of prevalent forms of vice and meth- 
ods for their suppression, the writer, who has closely watched 
the operations of the New York Society for the Suppression of 
Vice, and of societies in other parts of the country which have 
been modeled after the one in that city, avows the conviction that 
the problem has been to a great extent solved, with respect, at 
least, to two of its most baleful forms, namely: Obscene liter- 
ature, and lottery and policy gambling. 

First. The need of earnest and efficient work demands em- 
phasis. The effect of licentious publications upon the imagina- 
tion of youth is “ evil and only evil, and that continually.” The 
passions are normally and gradually developed in man as in the 
lower animals; but the brutes are under no restraint. Instinct, 
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impulse, and opportunity determine their actions. Yet, as pas- 
sion strengthens, it stimulates the imagination. Marriage, only, 
affords legitimate gratification. Lust, indulged in thought or 
deed apart from love, is moral impurity; sexual love with lust, 
apart from wedlock, is the spirit of adultery. This is the strain 
placed by God, human nature, and law, upon man. Divorce, 
polygamy, communism, illegitimacy, abortion, and the reactions 
and aberrations of the sexual instinct in vices that are “ not so 
much as to be named,” are but superficial indications of its 
power. The purity of youth is to be maintained only by repress- 
ing, under moral principle, the uprisings of passion and the play 
of a prurient fancy. But a filthy book or picture, by premature 
representations and morbid exaggerations, in which lust is a 
tyrant smothering love the rightful sovereign, poisons all the 
springs of fancy, and turns the fountains of feeling into stagnant 
pools, breeding disease, and agitated only by monsters of their own 
generation. From the corrupting influence of but one such book 
or picture it is doubtful if many ever wholly recover; the hideous 
and polluting remembrance is a “damned spot that will not out.” 

When in the habit of conducting religious services in an 
asylum for the insane, the writer questioned many of the victims 
of their own vices who were convalescent, or who had lucid 
intervals, and found that most of them were led into their vile 
practices, or stimulated themselves therein, by lascivious publica- 
tions. Pollution of the mind is self-perpetuating: “having eyes 
full of adultery, they cannot cease from sin.” 

The victims of these habits and the readers of these books 
are reserved. Until shame is destroyed, the last persons to 
whom they would voluntarily reveal their thoughts, or show 
obscene books or engravings, are parents, teachers, or chaste 
friends. Even theft is not more secretive. 

The Hon. Algernon 8. Sullivan, of New York, when standing 
in Association Hall, corner Twenty-third Street and Fourth Ave- 
nue, before a large audience, said, concerning the amount of 
obscene matter confiscated by the society: “We found store- 
rooms literally filled with this terrible stuff, and the piles looked 
like stacks of hay. I saw, when it was being prepared for the 
flames, that it would cover more than this platform and the 
height of my stature.” 

The charm of gambling consists in the hope of gaining large 
sums in a short time, without work, and in the element of chance 
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which fascinates most minds. The amount of lottery and policy 
gambling in the city of New York alone is incaleulable. In 
September, 1880, nine lotteries were doing business here, adver- 
tising in many newspapers; and no less than six hundred policy- 
shops. The books of the Louisiana Lottery Co., which were 
seized by the society preparatory to its being closed up, show 
that between November 16th and December 9th, 1881, there 
were thirty-five thousand purchasers of tickets, exhibiting an 
average of one thousand seven hundred and fifty letters and 
five thousand one hundred and seventy-six dollars per day, 
during the twenty business days of that month. 

Second. The methods, which have been thoroughly tested, are 
intended to promote, by publications and public meetings, a gen- 
eral sentiment of hatred to these vile forms of traffic, anxiety 
for youth,—who are the favorite, and generally the easy prey of 
these monsters, whose only type in nature is the octopus,—and 
the determination that laws for their suppression shall be main- 
tained upon the statute books and thoroughly enforced. The 
society supports an agent, whose duty is to collect such evidence 
against the guilty as shall secure their punishment. Not only 
are these methods right and properly guarded, but they are the 
only methods by which success could be reached. The willing 
patrons of the venders of obscene matter and of the managers of 
lotteries and policy-shops would never furnish evidence for their 
conviction; and those whom they try to corrupt would not do so 
if their names were to be publicly connected with their knowl- 
edge and reception of lewd books or pictures. They are the 
methods which are used without objection from any quarter in 
the ordinary processes of law. The Hon. John McKeon, the 
the Public Prosecutor of New York,—who is crowning his 
hoary hairs with glory by the efforts which he makes to fulfill 
the pledge given before entering upon the duties of his office, in 
these words: “There is but one pledge can be given by me, and 
that is, that, so far as lies in my power, the laws of the State shall 
be executed without fear, favor, or affection,”—has employed the 
same methods in breaking up policy-shops, and his agents have 
gone, as I think, justly, beyond the restrictions which Mr. Com- 
stock has set for himself. They are analogous to the stratagems 
used by both the State and federal authorities, and by every 
government which ever existed. Without them, the community 
would be handed over to murderers, counterfeiters, mail-rob- 
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bers, thieving contractors, gamblers, keepers of brothels, abor- 
tionists, and publishers of obscenity. 

Third. The society has been the subject of well-meant criti- 
cism by those who could not but sympathize with its general ob- 
jects. It has been called a sect. In o1.e sense, everything which 
includes less than the universe is a seet,; but ‘f it be intended to 
convey the idea that this organizatica is a kind of religious sect, 
nothing is more foreign to the truth. It includes men of every 
sect in religion and of none, and membership in it is as open to 
a respectable Agnostic as to the most devout Christian, to Prot- 
estant or Catholic, Infidel or Jew. The society can secure the 
passage of no law, however wise and just, without convincing 
the minds of law-makers. Unlike those whose iniquitous traffic 
it aims to destroy, it has no vast revenues whereby “with a 
gift to pervert judgment.” And when a law is passed, if but 
one of a jury of twelve shall disagree, the accused cannot be 
convicted. If prosecutions have in any instance advertised a 
book which otherwise would have done little harm, for every 
such case the society has annihilated a hundred venomous and 
extensively circulated books and pictures. As the suspicion 
and opposition of good men may be aroused by anything 
which savors of persecution, there is reason for caution, but 
none for inaction. 

The question has been raised, whether it is not offering an 
inducement to a person to commit crime to send him an order 
with money and a fictitious address, with the design to entrap 
him— whether those who do so are not “ partakers of other men’s 
sins.” Those who note the limitations under which the society 
voluntarily places itself, must see that no such charge can be 
sustained. In the judgment of many moralists and jurists, 
stratagems much more complicated might properly be employed 
to detect these and other secret criminals. The positive state- 
ment of the society is: 


‘We do not offer any person any inducement, beyond exact compliance 
with his own terms, to violate the law; neither do we ask any one to get 
what he has not, or what he does not deal in; nor do we approach any per- 
son unless we have probable cause to believe that he is violating the laws.” 


It is not to be supposed, if the instructions were “ Direct to 
Anthony Comstock, Special Agent of the Society for the Sup- 
pression of Vice,” that any progress could be made. He has the 
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right to have communications directed to any address which he 
controls. It is morally and legally wrong for the vender of 
illicit publications to sell them for any purpose, but it would be 
right for eny one to purchase them, when advertised and offered, 
in order to obtain legal proof of their possession, manufacture, 
or sale, for’ ‘nlawf.” purposes. 

The enforcement of the laws cannot safely be left to public 
sentiment. The subject of licentious publications cannot be 
thoroughly treated in promiscuous assemblies; it is not suited 
to pulpit discussion, except in vague and general terms. The 
victims of theft or arson promptly complain to the authorities 
and vigorously co-operate with them; the perpetrators are with- 
out sympathy, and generally without means. In these cases 
equal efforts are made by the criminal and his victims for con- 
cealment. Twelve years ago it was not possible to pass along 
the water-line of the East and North rivers without being ac- 
costed by the venders of this vile literature. In London it is 
hawked about the streets, and within one minute’s walk of the 
official residence of the Lord Mayor the peddlers of indecent 
picture-books flaunt their wares in the faces of those who ride 
along the thoroughfare. 

A special defect of a republican form of government, pointed 
out by De Tocqueville and emphasized by many subsequent 
writers, is its weakness in the enforcement of law in advance of 
publicinterest. Private interests which are imperiled or injured 
by criminal acts find it necessary to stir officials to the perform- 


ance of their duty. This defect may be traced in rural districts, 


but is especially disastrous in cities. The sale of obscene litera- 
ture, and lottery and policy gambling, belong to a class of crimes 
in which the general public, left to itself, will take little interest. 
If this society were dissolved, there is every reason to believe that 
in a very short time, the traffic in these debauching agencies 
would be as open, and as large, as before it was founded. 

These evils differ from most others. For example: Slavery 
was a legal institution within certain limits, and elsewhere had 
no existence. If slavery had been both illegal and secret, it 
would have been necessary for the anti-slavery societies, first, to 
arouse the people by the uncovering of the facts; then to secure 
adequate legislation; and finally, to detect slave-holders and bring 
them to trial. The foes with which this society contends are 
illegal and secret, and it must use the methods above described. 
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Organized and profitable crime has never yet disappeared except 
in storm and tempest. 

Fourth, From its birth until now, this society and its secretary 
—who must say magna pars fui—have encountered the most 
bitter hostility. The “free lovers,” the writers and compilers 
of such books as require experts in “ broad” literature to decide 
whether the laws against obscenity have been violated, the 
quack doctors whose specialties are closely allied to licentious 
literature, the gamblers and their supporters in official position 
and in the press, have made common cause, perceiving that “their 
craft” isin danger. <A charge often repeated is that the mails 
are tampered with. The Hon. Thomas L. James, ex-Postmaster- 
General of the United States, said in a public address in this 
city, on February 6th last: 


Mr. PRESIDENT AND GENTLEMEN,—I am informed that there is a wide- 
spread belief that Mr. Comstock opens letters in transit in the post-office. 
The idea is simply absurd. No letter is tampered with in the post-office, and 
it is due to Mr. Comstock to say that he never attempted to tamper with a 
letter. There is nothing that the American people are more sensitive about 
than the sanctity of their correspondence, and they would hurl the postmaster 
from power, as they did one in England, if he allowed tampering with the 
mail. I say it broadly and emphatically, that Mr. Comstock never attempted 
to open, or opened a letter. 


Other charges were that the secretary has pursued innocent 
and unsuspecting persons, woven a net around them, entrapped 
and ruined them ; that the spirit of the society is vindictive, and 
that it has interfered with legitimate medical practice. If secur- 
ing the conviction of nearly sixty abortionists, and the punish- 
ment of venders of instruments and nostrums, whose sole purpose 
is the promotion or concealment of licentiousness, be “ interfering 
with legitimate medical practice,” no denial can be made; but if 
it be procuring the enforcement of just law, the accusation is 
the highest commendation. Gentlemen of the highest character 
and legal attainments have followed these charges closely, and 
have especially examined the personal allegations made against 
Mr. Comstock ; they indorse him thoroughly, and his testimony 
never weighed more in the courts of New York than it does 
to-day. 

In fine, I write under the conviction that the most efficient 
modes of restricting these forms of vice have been ascertained ; 
that the affairs of the society which adopts them have been 
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managed with prudence; that its errors have been few and un- 
important; that its work, in comparison with the means at its 
command, has not been surpassed in amount and value by any 
reformatory movement of modern times. 

Its secretary, starting out from his clerkship in 1872 to save 
his comrades, fighting his way step by step against fearful odds, 
appearing single-handed in the courts, going almost alone to 
Washington to meet an army of opponents,—a horde of traducers, 
and secret letters sent by persons high in authority, but deceived 
by criminals, if not in league with them,—or as he appears with 
his face scarred and seamed by the knife of the would-be assassin, 
I conceive presents one of the most impressive and noble figures 
which have appeared in a time prolific of strong personalities. 


J. M, BUCKLEY. 


